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Introduction

The purpose of this paper is to provide a basiséting up a checklist and a template
that can be used for gauging the best practices wéhaewing fisheries legislation. Some
provisions are dealt with in more detail than athevith greater attention being devoted
to those aspects of a fisheries law which will nemdsion in order to bring the law into

line with modern conservation and management appes as well as looking at novel
aspects designed to give effect to UNE®Ad WCPFE

Certain provisions that are often found in a figteraw, such as those concerning
driftnet fishing, and bilateral fisheries agreensemnportant though they are in their own
right, are not included in this document, as theyndt raise any novel aspects which a
fisheries law needs to address, and which stem fitmemrecent developments in the
international regime of fisheries. However, in angoehensive fisheries law, such
matters would obviously be included. Likewise, stassumed that all countries have
already provided for the declaration of their maré areas (archipelagic waters,
territorial sea, EEZ), which may of course be cedein a more generally applicable
marine spaces law. Certain aspects such as figdegsimg and importation of fish are
sometimes included in a basic fisheries law, oftfiraes not. These aspects are not
considered here: although important, these topiesnat included in this paper for the
same reason that they do not raise novel questmmserning the modern law of the sea.
Their importance should not be underestimated,oofrse, for such topics will have a
bearing on how a country is dealing with its olfigas under the WTO regime.

Objectives and principles

The starting point is the statement of objectives principles in Article 5 of the UN Fish
Stocks Agreement (UNFSA), accompanied by the objedf long term sustainable use
stated in Article 2 and the precautionary apprasethout in Article 6. These objectives,
along with those found in Agenda 21, the Code afidimt for Responsible Fisheries, the
World Summit on Sustainable Development (WSSD) dokaburg Plan of Action, and
the various international plans of action and narial declarations adopted by FAO, are

! Its full title is: Agreement for the Implementatiof the UN Convention of December 1982 relatinghe
Conservation and Management of Straddling FishkStand Highly Migratory Fish Stocks. It is referred
to in this paper as UNFSA.

2 Its full title is the Convention on Management Highly Migratory Fish Stocks in the Western and
Central Pacific. It is referred to here as WCPFC.



widely accepted as indispensable to modern fishet@nservation and management.
Further, they have been incorporated into the groms of the WCPFC.

The trend today is, therefore, towards having dbjes clauses in fisheries legislation,
which should refer to these objectives one waynottzer.

There are several different approaches that caadbpted. A few different examples are
set out here. In these, the objectives are spellédAnother approach, of course, could
be to refer to these objectives and principles Ipyagess of incorporation, for example,
by simply referring in the legislation to the staents as found in Article 5 of UNFSA or
Article 5 of the Convention for the Conservatiorddvianagement of Highly Migratory
Fish Stocks in the Western and Central Pacific.

An important underlying issue, however, is the ekt® which such objectives can be
used in judicial and administrative proceedings@asure whether appropriate decisions
have been made. In other words, are they justetabl

The Republic of South Africa has dealt with objeet and principles in the following
way:

The Minister and any organ of state shall, in eigng any power under this Act, have
regard to the following objectives and principles:

(&) The need to achieve optimum utilization and lagioally sustainable
development of marine living resources;

(b) the need to conserve marine living resources both present and future
generations;

(c) the need to apply precautionary approachesespect of the management and
development of marine living resources;

(e) the need to protect the ecosystem as a whatkyding species which are not
targeted for exploitation;

(f) the need to preserve marine bio-diversity;
(9) the need to minimize marine pollution;

(i) any relevant obligation of the national goveram or the Republic in terms of
any international agreement or applicable rule mieirnational law; ...

In this approach the principal objectives and pples found in UNFSA are in effect
summarized.

In the case of Australia, these principles and abjes have been quite substantially
recast. The Australian Fisheries Management Acl@81 states the following in its
section 3 (titled “Objectives”):

(). The following objectives must be pursued leyNtnister in the administration of
this Act and by [Australian Fisheries Managementhaity] in the performance of its
functions:

(b) ensuring that the exploitation of fisheries aesces and the carrying on of any
related activities are conducted in a manner cdesis with the principles of
ecologically sustainable development and the egerof the precautionary principle, in
particular the need to have regard to the impactfishing activities on non-target
species and the long term sustainability of theingaenvironment;



(2) In addition to the objectives mentioned in sdbi®n (1), or in section 78 of this Act,
the Minister, AFMA, and the Joint Authorities acehtave regard to the objectives of:

(a) ensuring though proper conservation and managgnmeasures, that the living
resources of the [Australian Fishing Zone, or AF&ie not endangered by over-
exploitation; and

(b) achieving the optimum utilisation of the livirgsources of the AFZ...

The following was added to the amendment inserfetifically to give effect to the
1995 UN Fish Stocks Agreement:

(c) ensuring that conservation and management nteasn the AFZ and the high seas implement
Australia’s obligations under international agreemte that deal with fish stocks... (Fisheries
Legislation Amendment Act, 1999)

In the Cook Islands Marine resources Act, the feifey approach is followed:

3. Objective, Function and Authority - (1) The mifpal objective of this Act and the Ministry of
Marine Resources is to provide for the sustainalde of the living and non-living marine
resources for the benefit of the people of the Oslakds.

(2) The Ministry of Marine Resources has the ppatifunction of, and authority for the
conservation, management, development of the ligimg non-living resources in the fishery
waters in accordance with this Act and the MinisifyMarine Resources Act 1984.

(3) This Act shall be interpreted, and all perse®rcising or performing functions, duties, or
powers conferred or imposed by or under this Act e Ministry of Marine Resources Act 1984
shall act, in a manner consistent with the Coolaridk international and regional obligations
relating to the conservation and management ohdjvand non-living resources in the fishery
waters.

(4) To ensure that the objectives, functions anth@nity provided under this Act and the Ministry
of Marine Resources Act 1984, and Cook Islandgyabbns under international and regional law
are effectively discharged, the provisions of #his shall prevail in the event of inconsistency or
incompatibility with any other Act or instrumentiiag the force of law in the Cook Islands from
time to time, except for the Constitution of thektslands.

However, this needs to be read in conjunction ws#btion 4 on principles and
measures.

4. Principles and Measures - The Minister, or Stune as appropriate, when performing
functions or exercising powers under this Act, ktede into account the following
(&) environmental and information principles in agbn to achieving the sustainable use of
fisheries and the need to adopt measures to etsar®ng term sustainability of the fish stocks -
(i) decisions should be based on the best sciemifidence available and be designed to
maintain or restore target stocks at levels capatlgproducing maximum sustainable
yield, as qualified by relevant environmental acdr@mic factors;
(i) the precautionary approach should be applied;
(iii) impacts of fishing on non-target species atig marine environment should be
minimised;
(iv) biological diversity of the aquatic environnteand habitat of particular significance
for fisheries management should be protected;
(b) principles and measures for the exploration amgloitation of the non-living resources of the
fishery waters, seabed and subsoil -
(i) the orderly, safe and rational management @& tionliving resources, including the
efficient conduct of activities, and in accordanei¢h the principles of conservation, the
avoidance of unnecessary waste;



(i) measures to ensure effective protection far #yuatic environment from harmful
effects which may arise from exploration or expitdin of non-living resources,
including rules, regulations and procedures fotginalia -
(c) the prevention, reduction and control of pdbat and other hazards to the aquatic
environment, and of interference with the ecololiedance of the marine environment;
(d) the protection and conservation of the naturasources of the fishery waters and the
prevention of damage to the flora and fauna ofafeatic environment;
(e) measures to ensure effective protection of imuifex
(f) principles and measures for the developmentraadagement of aquaculture-
(i) aquaculture development should be ecologicsiligtainable
(i) the impacts of aquaculture on aquatic ecosyst and other uses of aquatic
resources should be assessed,;
(iii) the need to minimise pollution from aquacuéyu
(g) social, cultural and equity principles —
(i) the maintenance of traditional forms of sustdite fisheries management;
(i) protection of the interests of artisanal fishe subsistence fishers and local island
communities, including ensuring their participationthe management of fisheries and of
aquaculture; and;
(iii) broad participation by Cook Islanders in aeiiies related to the sustainable use of
marine resources.

The approach in the Tongan Fisheries ManagementsAtct spell out the objectives in
full. However, it is of particular interest becauddhe way it addresses the precautionary
approach in paragraph c.

4.In any exercise of powers under this Act, the Mémishall ensure that
the following are considered:

(a) the need to ensure the long term conservati@hsastainable
use of fishery resources, and to this end adoptagament
measures which promote the objective of optimulisation

and to achieve economic growth, human resourcelolerent,
employment creation and sound ecological balance;

(b) the need to ensure that management measurdsagesl on the
best scientific evidence available;

(c) the application of the precautionary approadma less standard
than set by criteria in the Fish Stocks Agreemerany other
fisheries management agreement;

(d) the need to conserve aquatic living resouraes protect
biodiversity in the marine environment for presand future
generations;

(e) the need to protect the ecosystem as a whaoléhengeneral
aguatic environment and adopt, where necessaryseroation
and management measures for species belonging tsatie
ecosystem or associated with or dependent uporetatgcks;

(f) the need to minimise pollution, waste, discaoddch by lost

or abandoned gear, catch of non-target speciesianp@cts on
associated or dependent species, through measwksling,

to the extent practicable, the development ancbfiselective,
environmentally safe and cost effective fishing geal
techniques;

(9) the need to take measures to prevent or elirmioger-fishing
and access fishing capacity and to ensure thaidesfefishing
effort do not exceed those commensurate with suzdis use

of fishery resources;

(h) the interests of artisanal and subsistenceefish



(i) the need to collect and share in a timely marared in
accordance with fisheries management agreementsnagichational
law, complete and accurate data concerning fishing

activities on, inter alia, vessel position, catdhtarget and non
target species and fishing effort, as well as infation from
national and international research programmes;

(j) the need to promote and conduct scientific aese and develop
appropriate technologies in support of fishery camation and
management;

(k) the need to implement and enforce conservatimh
management measures through effective monitoromgra and
surveillance;

() the need to promote, to the extent practicabtead and
accountable participation in the management andseovation

of fisheries resources and understanding for thedrfer
conservation and sustainable development of aqliaiig
resources;

(m) any relevant obligations of Tonga under apgiiearules of
international law and international agreements.

In the Pacific, given the importance of customaigrime tenure and the fact that several
coastal fisheries are subject to some form of ecoatg marine tenure, it is important to

recognise the role that customary marine tenurgspia fisheries and also the need to
protect the source of livelihood of subsistencédis. An example can be found in

Solomon Islands Fisheries Act.

4. In exercising his powers under this Act, thaister shall have regard to—

(g) any customary rights of customary rights heddaver or in relation to any area within
Solomon Islands waters;

Likewise, some would wish to see recognition of fmiospectingand an endorsement of
the_ecosystem approach to fisheassan objective.

It will be noted that, in all of the examples qub®bove, “shall” has been used, which
would mean in most countries that such provisiomaild be justiciable. Or, in other
words, administrative action could be challengetha courts on the basis of an alleged
non compliance with such objectives. Each countrgukl be judged separately to
determine whether that is appropriate, for exantplat it could impose too great a strain
on limited judicial resources. If that is the cagemay be necessary to insert weaker
language, and add a clause to the effect that ¢angal with such provisions is not
subject to judicial review. If it is considered Bssary to do this, it would be important to
ensure that the law in other ways provides forgpamency and accountability. This will
be considered further under governance below.

Checklist: does the basic fisheries law in questiprovide for the application of the
objectives and principles found in the UNFSA andeWCPFC?

Broadly speaking, these should include at least:



= the need to achieve optimum utilization and ecologjly sustainable
development of marine living resources;

= the need to conserve marine living resources forttbgresent and
future generations;

= the need to apply precautionary approaches in regpef the
management and development of marine living resasr

= the need to protect the ecosystem as a whole, @lioly species which
are not targeted for exploitation;

= the need to preserve marine bio-diversity;
= the need to minimize marine pollution;

= Others could be added: bio prospecting customashiing rights, the
ecosystem approach to fisheries

Is it appropriate for the particular country in qu&ion to make such clauses justiciable
in the courts or tribunals?

Ecosystem considerations

A modern fisheries law will need to provide the ibaf®r the inclusion of ecosystem
considerations in decision making, and this has loeme already by referring to it in the
objectives referred to above. It is no longer cdesed appropriate, for example, to make
decisions on the basis of information concerning stock or species of fish, instead, it is
necessary to consider effects of associated anehdept species, as well considering the
impact of the activity in question on the maringieanment as a whole.

The ecosystem approach is also reflected in the DVBI&n of Implementation. Thus, in
paragraph 30(d), it is statetEEncourage the application by 2010 of the ecosystem
approach, noting the Reykjavik Declaration on Resgade Fisheries in the Marine
Ecosystem and decision V/6 of the conference ofPdmties to the Convention on
Biological Diversity.”

However, while the basic point is clear, it careafbe difficult (and expensive) to obtain
the information necessary to make an effective uatan of the ecosystem
considerations. In an important article by J Caddg K Cochrane, the difficult task
ahead for fisheries managers in embracing the stasyapproach is put into context in
their wide ranging review of fisheries managemesien they state:

“Even while fisheries management struggles to gegirips with single species

issues, it is increasingly being called on to takenultispecies and ecosystem
perspective. However, there are still few caseistugith more than few years

duration which illustrate how these concepts aréecapplied, and the difficulties

are already apparent to aff’

The following extracts from an FAO stutign the ecosystem approach are also helpful:

% “A Review of Fisheries Management Past and Presamd some Future Perspectives for the Third
Millennium” Ocean and Coastal Management 44 (2@%B) at 666.

* See also The Ecosystem Approach to FisheriesedsBarminology, Institutional Foundations,
Implementation and Outlook FAQO Fisheries technpager no 443. (2003)



“EAF is not well covered in binding internationaw at present, either
explicitly as EAF sensu stricto, or implicitly asssainable development
principles, but is reflected mainly in voluntanstruments such as the Rio
Declaration, Agenda 21, the Code of Conduct forpRasible Fisheries and the
Reykjavik Declaration. As a result, few regionah8ries organizations and
arrangements make explicit recognition of EAF ieitlinstruments.
Furthermore, EAF is not frequently an integral paftnational fisheries policy
and legislation. This leads to many deficienciesurrent fishery management
regimes, such as (i) weak cross-sectoral consohand cooperation and (ii)
the failure to consider, or a legal inability totaan external influences such as
pollution and habitat deterioration. Such problenesd to be addressed and
corrected where required. Especially in the caseaifonal policies and laws,
EAF may require that existing legal instruments #melpractices of other
sectors that interact with or impact on fisherieed to be considered, and that
adjustments to those instruments and practicesaerng to other sectors be
made.

EAF is, therefore, likely to require more complekssof rules or regulations
that recognize the impacts of fisheries on othetass and the impact of those
sectors on fisheries. It may be desirable to retguthe major and more or less
constant inter-sectoral interactions through thémary legislation. This could
apply, for example, to laws controlling coastlirevdlopment and coastal
habitat protection, the establishment of permamM¢RAs, and the creation of
cross-sectoral institutions. However, many intei@ts between fisheries and
other sectors will be dynamic, and in these cas@say be desirable to strive
for a more responsive and flexible mode of intacacthan is usually possible
through the primary legislation. In these casesyauld be preferable to rely
instead on agreed rules. This is consistent wighatttvice in the FM Guidelines,
namely that routine management control measuregdingdrequent revision
should be included in subordinate legislation, eatthan in the primary
legislation (4.3.1. vi).

The FM Guidelines states that the primary legislatshould specify the
“functions, powers and responsibilities of goverminer other institutions
involved in fisheries management” (4.3.1 iv). B@btates that the jurisdiction
should include the geographical area, the interéstarties and the institutions
involved in fisheries management (4.3.1 v). In &didj EAF requires that (i)
the geographical jurisdiction should, as far as giieal, coincide with natural
ecological boundaries and (ii) that the legislatisimould specify the
appropriate level of consultation and cooperatigiveen the specific fishery
agency and those institutions dealing with othendries or with other
interacting sectors.”

It will be apparent that giving full effect to EAFM an enormous task, and one that is
beyond the reach of most governments. Howeverssteywards achieving it can be
made, for example, by ensuring that EAFM is inctlide the objectives and principles



clauses discussed above. Also by providing the ppity for cross sectoral assessments
and interactions in the governance regime, the EAdfroach can be given at least
some prospects for application.

Marine protected area¥Vhile the ecosystem approach should permeaté&itigrabout
all aspects of decision making, one very practgtap is to ensure that the fisheries
legislation, or otherwise the legislation governittge marine environment, at least
provides for setting up marine protected areas. [Bae should also provide for the
establishment of different types of marine protd@eeas according to the objective to be
achieved. Thus, there should be scope for estafjsthhe following: marine parks,
marine reserves, and prohibited fishing areas.

By itself, it will not, of course, ensure the aggliion of such an approach. It will
however, constitute an important tool in achievih@t objective. In any event, the
inclusion of the power in legislation to establislrine protected areas will form part of
a range of controls available.

Checklist: Does the fisheries law promote consiakon of an ecosystem approach to
fisheries?

Is that consideration given a practical effect inedision making? For example, do
conservation, management and exploitation decisiotake into account effects on
associated and dependent species, as well as tpadhon the ecosystem as a whole?

Does the fisheries law, or another related law buas the environment law, provide for
the establishment of marine protected areas, anddiferent types of protected areas?

Does it provide for the application (if needed) strong and effective conservation and
environmental objectives in such areas?

Precautionary approaches to Fisheries Management

Closely linked to the need for an ecosystem appraathe need to adopt precautionary
approaches to fisheries conservation, managemeahteaploitation. This has already
been referred to under the objectives above. Horydévnay be necessary to include in
the law provisions requiring the decision makeapply precautionary reference points.
Thus, in the Australian fisheries law, it is stated

(5C) A plan of management for a fishery affectimgddling fish stocks, highly

migratory fish stocks or ecologically related fisfocks (within the meaning of the Fish

Stocks Agreement) must set out stock-specificeraer points (within the meaning of
that Agreement) for the stocks (section 17 5C).

Likewise the Tongan Fisheries Management Act, secti (c), quoted above, should be
noted here.

Checklist:

Does the fisheries law provide for the incorporati@f precautionary approaches into
conservation, management and exploitation decisiqffier example, in the objectives
and purposes already referred to above)?



Does the fisheries law provide for the setting okpautionary reference points as set
out in the UNFSA and the WCPFC (Article 6)?

Overall governance framework

This will vary from one country to another. By gowance in this context, we refer to the
capacity to administer the fisheries legislatiansét policies, to issue authorisations for
fishing (however described), to determine consexaand management measures, to
declare marine protected areas, to make decismmseming marine scientific research,

to make enforcement decisions, to initiate prosenat Many of these matters will be

considered under the specific headings later. diitecal questions that need to be

resolved are:

Which government ministries need to be involvedomconsulted when formulating
polices or conservation measures? Normally, it wdnd appropriate to have Fisheries as
the lead body, but with Foreign Affairs, Justicathbhey—General’'s and Environment
also closely involved. It will of course depend the situation in each country as to
which ministries or departments need to be invalvébe interaction between the
environmental and fisheries interests has oftenn beesource of dispute between
government departments. Getting the balance rigtiwden the two has often proved to
be elusive. To a certain extent, this can be deilt by indicating in legislation which
law is to prevail over the other.

Getting this balance right will also have an impattimpact on the ability of a particular
country to introduce ecosystem approaches, farthie ability to make judgements across
different sectors that is fundamental to the suEoésn ecosystem approach.

How will the interests of the different stakehokliée taken into account? In particular,
how do you obtain a balance between the represamtat the small scale and artisanal
fishers on the one hand and the larger scale fisiniterests on the other. Depending on
the country in question, it may be necessary toacsodate the varying interests of the
following:

e artisanal,

* small scale,

* customary fishing,
* recreational,

* commercial fishing,

* (possibly) foreign fleet interests.

One approach is to set up a fisheries advisorydoboarwhich could be represented a
wide range of interests, from government departsentepresentatives of different parts
of the fisheries sector.



There is also the consideration that some sectaoghtrmeed their own council or
advisory body distinct from the main body. In Samt@m example, there is a body
specifically to advise on small scale fisheries.

A further consideration is that there may be a needeparate the role of an advisory
body which represents stakeholders from that aéensing body. The reason for this is
the potential for conflict of interest here.

Another aspect is to ensure that there is an appeaview system which can deal with
appeals against decisions of the minister on liogndviuch will depend on the specific
characteristics of the country. For example, hovelmiishing activity is being regulated,
and what type of fishing activities are there takptace within the country? Does it merit
an appeal or review process? Is there alreadyfantiee administrative review process
in place? How effective are the local courts inlideawith fisheries and maritime issues?

Underlying issues of governance is the need torensansparency in decision making.
At the international level, this is stated explicin Article 12 UNFSA, and in Article 21
WCPFC. At the national level, it is important tosare that there is a similar
transparency in decision making. One means by wihishcan be achieved is to require
written reasons to be given for decisions on licgemscancellation or refusal to grant a
licence, etc. Other mechanisms can be consideoedxample, publication of a list of
licence holders will go some way to promoting tizarency

Likewise, it is important to ensure that the powesuspend or cancel licences should be
done by the same person or body responsible foingdicences.

Finally, care is needed here, however, that an lyrislrdensome structure is not created.
Each country will have distinctive governance chteastics, and it is unlikely that one
model will fit all.

Underlying this subject is of course a much widaestion which is beyond the scope of
this study, which is whether there is a need forearganization of government

departments concerned with marine affairs. For etensetting up a Ministry of the

Oceans or something similar, which embraced allntlaén government departments or
ministries involved in the marine sector. Such aybwould almost certainly make it

easier for a cross sectoral approach to be adogspecially with respect to the adoption
of an ecosystem approach to fisheries management.

Checklist:

Does the law provide for the involvement of relevg@overnment departments (such as
Foreign Affairs, Justice/Attorney—General’'s and Eimonment) in addition to fisheries
in the setting of government policies with respéathe fisheries sector?

Does the law, or some other linked administrativérusture, provide for the
consideration of a wide range of interests and vgeim the formulation of policies and
in the setting of conservation and management meas?

Does the law provide for a system of judicial orranhistrative review for decisions
made, such as licensing, including cancellation arslispension? Is the system too
cumbersome and expensive for most participantsha fisheries sector?

10



Is a body such as a Fisheries Advisory Council appriate for the country in
guestion?

Does the governance system provide for an adeqieatel of transparency?

Record of fishing vessels

Under both UNFSA and the FAO Compliance Agreemigns, necessary to maintain a
record of fishing vessels for vessels flying tH&g and fishing on the high seas. This is
in addition to any national registry or record tha country might have, and additional
to the regional register maintained by FFA.

Similarly, the WCPFC imposes in Article 24 the &olling obligation with respect to the
maintenance of a record:

4. Each member of the Commission shall, for theppses of effective implementation of this
Convention, maintain a record of fishing vesselstled to fly its flag and authorized to be used
for fishing in the Convention Area beyond its acdanational jurisdiction, and shall ensure that
all such fishing vessels are entered in that record

5. Each member of the Commission shall provide aliyto the Commission, in accordance with
such procedures as may be agreed by the Commigemmformation set out in Annex IV to this
Convention with respect to each fishing vesselredtan the record required to be maintained
under paragraph 4 and shall promptly notify the @aigsion of any modifications to such
information.

6. Each member of the Commission shall also proniptbrm the Commission of:
(a) any additions to the record;
(b) any deletions from the record by reason of:

(i) the voluntary relinquishment or non-renewalloé fishing authorization by the fishing
vessel owner or operator;

(i) the withdrawal of the fishing authorizationsised in respect of the fishing vessel
under paragraph 2;

(iii) the fact that the fishing vessel concernedaslonger entitled to fly its flag;
(iv) the scrapping, decommissioning or loss offtbieing vessel concerned; and
(v) any other reason, specifying which of the readtsted above is applicable.
The following provision is taken from the draft O&CHarmonised High Seas Fishing

Law, which is intended to give effect to the UNFSkd the FAO Compliance
Agreement. It has been adapted to include the WCPFC

@ The Managing Director/ Minister shall maintagnrecord of fishing vessels of [country] in
respect of which high seas fishing permits haven bissued, including all information
required to be submitted under Annex IV of the WCPF

2 The Managing Director/Minister shall:

@ make available to FAO and to WCPFC informaticontained in the record
maintained under sub-section (1);

(b) promptly notify FAO and WCPFC of changesuichsinformation in respect of high
seas fishing vessels;
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(©) promptly notify FAO and WCPFC of any addiido or deletions from the record,
and the reasons for any deletion;

(d) convey to FAO and WCPFC information relatingany high seas fishing permit
granted under section 6(4) of this Act, includihg tdentity of the vessel and its
owner, charterer or operator, and factors relevaotthe Minister's decision to
issue the permit;

(e report promptly to FAO and WCPFC all relevamformation in his possession
regarding any activities of fishing vessels ofuetry] on the high seas that
undermine the effectiveness of international cormem and management
measures, including the identity of vessels andsangtions imposed;

® provide FAO and WCPFC with a summary of evigein his possession regarding
the activities of foreign vessels that undermine diffectiveness of international
conservation and management measures; and

(@) maintain a record of international conseregtiand management measures and
subregional or regional fisheries management orgatibns which are recognised
by [country].

3 The Managing Director/Minister may make aval#abn request the information maintained

under sub-section (1) to any directly interesteceifm State which is a party to the
Compliance Agreement, the Fish Stocks Agreemeat,WICPFC and to any other
subregional or regional fisheries management orgation.

4 The Managing Director/Minister may lay an infation before the Court in respect of
alleged offences committed under this Act.

However, clause (3) above may be unnecessary degenl the specific solution adopted
for giving effect to conservation and managemerdasuees of RFMOs.

There are two other aspects concerning a reconegister. First, a country might wish in
any event to have a much more widely based recordgister than merely for high seas
fishing. It might, for example, wish to registet &thing vessels above a certain size.
Second, the role of the FFA regional register néethi&® covered in national legislation.

On the establishment of a general register, therexamples found in several of the laws of
FFA members. Two examples are set out here.

First, Vanuatu, section 30, Fisheries Act, 2005.

Register of licences and authorization

The Director is to maintain a register of liceneesl authorizations issued under this Act.

The register is to contain the following informatio

€) the nature of the activity licensed or authorizauf]
(b) the particulars of the vessel, person or estabbstiiicensed or authorised; and
(c) the term of each licence or authorisation; and

12



(d) any action taken in respect of the licence or aightion under sections 17 and 27;
and

(e) the result of any appeal affecting the licenceuharisation considered under section
29; and

any other matter that is prescribed.

Second, Cook Islands Marine Resources Act:

44. Register of Licences - The Secretary shalleande maintained a register of

all licences issued pursuant to this Act by theilér and the Secretary, containing
information relating to —

(a) the nature of the activity licensed;

(b) the vessel, person or establishment licensed; a

(c) the period of validity of each licence;

and such additional information relating to theditces as the Secretary thinks appropriate.

As to the regional register of the FFA, this is [tedth in the Cook Islands Marine
Resources Act in the following way:

Regional register is defined:

10. "Regional Register" means the Regional Regaft€oreign fishing vessels
maintained by the South Pacific Forum Fisheriesregein Honiara,

This has a direct consequence in the nationaldawa, licence cannot be issued:

(2) No licence shall be issued and no authorisasiball be given pursuant
to this Act unless -

(d) where the fishing vessel in respect of whiehapplication is

made does not have good standing on the Regiomggstee or

(e) the previous offending history (if any), of thessel's owner,

operator or master;

(f) in accordance with such other grounds as mapiescribed.

(4) The Minister or Secretary as appropriate, sttwhy any application for

a licence where the granting of the licence wowdflict or would be inconsistent with the
requirements of this Act, an applicable access agrent, fisheries management agreement,
fishery plan, or any international conservation anmdnagement measure.

Checklist:

Does the fisheries law provide for a record of fisg vessels undertaking fishing on
the high seas (as well as in the waters under thiegdiction of foreign States)?

Does the information required to be maintained ihat record meet the obligations set
out in the FAO Compliance Agreement and the WCPF@igle 24?

Is provision made in national law for the requiremeé that only vessels in good
standing under the FFA regional register can be giv authorisations to fish?
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Setting of conservation and management measures

The law should provide for the setting of consdoratand management measures,
however, it is essential that the means by whids ith done allows for considerable
flexibility. Provision should be made for admingtions to be able to respond to changes
brought about by environmental factors, the humactor and disputes over fishing
grounds. There is also a need to be able to int®durgent conservation and
management measures.

In addition, there needs to be provision for

setting of specific conservation measures, e.gdjrgears, locations
introducing urgent conservation and management unegs

protection of certain species of fish, including@sated and dependent species of
targeted fish stocks

setting of the TAC

setting total level of fishing effort as one meahsllocating fishing rights.

One strong instance of a law permitting the intdglin of urgent conservation
measures is to be found in the PNG Fisheries ManageAct 1998.

30. FISHING AND RELATED ACTIVITIES SUBJECT TO PROHBITION.

(1) For the purposes of this section, “specifiedéams specified in a notice under
Subsection (3).

(2) Notwithstanding Section 3(2), this section &gmpto all persons, all vessels and
all fishing and related activities.

(3) Subject to this Act, the Board may by noticthamNational Gazette, following a
recommendation by the Managing Director -

(a) notwithstanding anything in any notice undect®m 2(3), declare that organisms
of a specified kind are not sedentary organismeapect of specified part of
fisheries waters; and

(b) prohibit at all times, or during a specifiedrjel, the taking, from any specified
area of fisheries waters of -

(i) fish or fish included in a specified class ishf and

(ii) in the case of a specified class of crustacgdemales having eggs or

spawn attached to them, and the processing of fisitclon a vessel in the specified area; and
(c) prohibit the taking, from any fisheries watev§fish included in a specified class
of fish that -

(i) are less or greater than a specified size; or

(ii) have dimension less or greater than a spedifienension; or

(i) have a part with dimension less or greateatha specified dimension in
relation to that part; and

(d) prohibit the taking, from any fisheries wates§fish, or of fish included in a
specified class of fish -

(i) by a specified method or gear; or

(ii) by persons other than a specified class okpas; or

(iii) by vessels other than a specified class sbets; and

(e) prohibit the buying, selling, landing, saleceéving, possession or export of fish
or of fish included in a specified class of fishgda

(f) prohibit a person from having in his possessioiin his charge in a vessel, in
any area of waters, gear of a specified kind fding fish unless the gear is
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stowed and secured; and

(g9) prohibit a person from using, or having in pigssession or in his charge in a
vessel, in any fisheries waters, a quantity of gepent of a specified kind for

taking fish that is in excess of a quantity spediin, or ascertainable as

provided in, the notice; and

(h) prohibit a person from using or having in hiszsgession or in his charge a vessel
or a class of vessels, in any fisheries watershizhva notice under Paragraph (f)
applies, equipment of a kind to which the noticpligg, unless there is a licence

in respect of the equipment; and

(i) prohibit the conduct of a specified type ofated activity -

(i) absolutely; or

(ii) by persons other than a specified class okpas; or

(iii) in a specified manner; and

(i) prohibit the taking of protected or endangemzkcies of fish; and

(k) prohibit such other activities as may be présed from time to time.

(4) A notice under this section may provide fomegions from the prohibition in

the notice.

(5) A declaration under Subsection (3)(a) or anregion under Subsection (4) shall
be made for a period not exceeding three months.

It should be noted that this provision has certaire limits built into it. See para 5
above.

Another consideration is that it can be useful tovgle for a number of different

methods of introducing conservation and managemeatsures. Thus, it may be useful
to do it in certain circumstance by generally aggdble regulations, or even by notice in
the government gazette; in other contexts, it may poeferable to impose the
conservation measures by means of a conditioriterrce.

Checklist: does the law provide for flexibility irthe setting and changing of
conservation and management measures, including #ility to introduce changes in
situations requiring urgent action?

Does it provide for the setting of TACs, or, altetively, total levels of fishing effort, or
both?

How are the diverse interests of the fisheriesteetaken into account in the setting of
these measures? (Thus will also relate to goverrarssues considered above)

Fisheries Management plans

For many countries in the region, fisheries managgmlans are an important element of
their planning process and for regulating fisheridswever, giving these plans legal
effect has not always been a success.

There is a need to strike a balance between retpimimeasure of flexibility in these
plans so that they can be altered from time to timeneet changing conditions but
nonetheless ensuring that they have legal effetttowt the unintended consequence of
their having arbitrary effects on the fisheriesniselves. Also, because they are, or can
be made by legislation to be, a species of subatélilegislation, it is important to ensure
that they are consistent with the Act to avoid peots ofultra vires Likewise, any
penalty for breach of a management plan needs tatadully considered.
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One solution is found in the Cook Islands Marins®eces Act:

6. Designated fisheries — (1) The Queen’s Repratieatmay by Order in

Executive Council declare a fishery as a designéitdtbry where, having regard to scientific,
social, economic, environmental and other relevamisiderations, it is determined that such
fishery -

(a) is important to the national interest; and

(b) requires management measures for ensuring isuadike use of

the fishery resource.

(2) Except for subsection (4), a fishery plan fog management of each

designated fishery in the fishery waters shall teppred by the Secretary, and kept under
review.

(3) Each fishery plan shall -

(a) identify the fishery;

(b) describe the status of the fishery;

(c) specify management measures to be appliecetsthery;

(d) specify the process for the allocation of aslkifg rights

provided for in the fishery plan;

(e) make provision in relation to any other mattecessary for

sustainable use of fishery resources.

(4) A local authority may prepare a fishery plam floe management of a

designated fishery of local interest within its aef authority. Such a plan shall -

(a) be prepared in consultation with the Ministfyharine Resources;

(b) be consistent with the principles and measuresction 4 of

this Act; and;

(c) be submitted for approval to the Secretary.

(5) The Secretary shall approve any fishery plagpairred by a local

authority in accordance with subsection (4), budlshot do so if it is inconsistent with the
objectives, functions or authority in section 3lee principles and measures in Section 4 of this
Act. In the event of inconsistency, the Secretiaayl promptly notify the local authority of the
reasons for disapproval, and the fishery plan maymended and resubmitted to the Secretary
for approval.

(6) A fishery plan for a designated fishery shallez into force on a date

specified by Order in Executive Council made byQiueen’s Representative.

(7) The management measures in such plan shall thaviell force and

effect of regulations promulgated under this Acadcordance with section 92;

(8) After such consultation as the Secretary aersi appropriate in the

circumstances, the Queen’s Representative may tégr@r Executive Council, amend or
revoke a fishery plan.

(9) All activities subject to a fishery plan shamain subject to other

applicable provisions of all Acts and regulatiorfgtee Cook Islands.

(10) A fishery plan has no effect to the exteistihconsistent with the

provisions of this Act.

(11) The terms and phrases defined in this Actl ieatjiven the same

meaning in the fishery plan unless the contextretise requires.

(12) A fishery plan may contain provisions enabling Secretary by notice

in writing to give directives providing for such ttes as are contemplated by or necessary for
giving full effect to the provisions of that fishgaian.

This provision makes it clear that the plan mustbesistent with the Act, even though
that requirement might be presumed. Also, undeti®e®2, the regulation making
power, it is possible to prescribe penalties ipees of breaches of the regulations.

Section 92 (2) z states:
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(z) prescribing offences against the regulationd panalties for
such offences, not exceeding a fine of $250,000wainekre the
offence is a continuing one, a further fine notemding $5000
for every day that the offence has continued;

Implementation of conservation and management meases of regional fisheries
bodies

Under the UNFSA in general, and specifically undéCPFC, it will be necessary for
parties to regional fisheries management orgamiaatio give effect in their national
laws to international conservation and managemesdsores. Art 23.1 of the WCPFC
states:

Each member of the Commission shall promptly imeidrthe provisions of this Convention and
any conservation, management and other measuresatters which may be agreed pursuant to
this Convention from time to time and shall cooperin furthering the objective of this
Convention.

The means by which a treaty is given effect inaradl law can vary from one country to
another, hence what follows might not work for @buntries. Further, several
environmental treaties either overlap with, or vhkve the potential to do so, with
fisheries, and this needs to be monitored.

One example of how measures adopted by WCPFC cantdsporated into national law
is found in the Namibian fisheries law:

Giving effect to fisheries and international agreemts

37. (1) The Minister may, for the purpose of any fishedgseement entered
into under section 35 or any international agreeinenwhich Namibia is a party, make
such regulations as the Minister may consider nesgsor expedient for the carrying
out and for giving effect to the provisions of auch agreement or any amendment of
such agreement.

2 The Minister shall publish in the Gazette thgt$ of all conservation
and management measures adopted under any intenahtagreement to which Namibia
is a party and any measure so published shall ameel to be a regulation prescribed
under section 61.

3) For the purposes of—

€)) subsection (2), “conservation and managememasures” means
measures to conserve and manage one or more spEcli#ng marine resources that
are adopted and applied consistent with the reléevanes of international law as
reflected in the United Nations Convention on the&vlof the Sea of 10 December 1982,
and thelmplementation Agreement [i.e., the 1995 UN Fisitt Agreement]

It would be useful to add specifically to this #éerence to the WCPFC Convention.

Another approach would be to have such measurdsbi@iore the Parliament for a
number of days, and if not objected to, they wabkh acquire legal effect.

The techniques referred to above require actiothbycountry in question to give effect
to such measures. A more radical approach wouldtobenake conservation and
management measures of an RFMO such as the WCPR@diately applicable in

17



national law, unless specifically disallowed. Pssons dealing with this need to be
drafted with special care if the violation of orfdltese measures constitute an offence.

A possible draft provision, which does not go qu#e far as to give immediate
application, is set out here:

Giving effect to fisheries and international agreemts

(1) The Minister shall publish in the Gazette the teoftall conservation
and management measures adopted under the [WCPke@tion] and any other such
measures adopted by a regional fisheries managewgatnization to which ..... is a

party.

(2) The Minister may, for the purpose of givingeef to [WCPF
Convention] as amended from time to time make seghlations or give notice in the
Gazette or attach such conditions to a licencehasMinister may consider necessary or
expedient for this purpose.

3) The Minister may, for the purpose of givindeeff to any fisheries
agreement entered into under section ??? or anyermational agreement or
arrangement to which ....... is a party, make such legiguns or give notice in the
Gazette or attach such conditions to a licencehasMlinister may consider necessary or
expedient for this purpose.

4) For the purposes of this section, “conservatiand management
measures” means measures to conserve and manageron®re species of living
marine resources that are adopted and applied ybal regional or subregional
fisheries organisations, including in particularabe adopted by WCPFC, consistent with
the relevant rules of international law as reflattia the United Nations Convention on
the Law of the Sea of 10 December 1982, and [t8& 1IN Fish Stocks Agreement]

The penalty to be imposed needs also to be coesid&he provision quoted above in
respect of the fisheries management plans couétibpted as follows:

“The Minister may by regulation prescribe offenagesespect of non compliance
with conservation and management measures andtigsrfalr such offences, not
exceeding a fine of $250,000 and, where the offémeecontinuing one, a further
fine not exceeding $5000 for every day that themfe has continued.”

Consistency in penalty levels across WCPFC membeutd be desirable.

Checklist: does the law permit the implementatiomta national law of the
conservation and management measures of WCPFC? Dbpsrmit implementation of
the measures of other RFMOs?

Does the law provide for adequate penalties for rmompliance with such measures?

Authorisations to fish

® This definition may be unnecessary if the termalasady been defined in the Act as a whole.
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The type of authorisation adopted by a particulauntry will almost certainly raise
important policy issues that go well beyond legadfithg considerations. No attempt
here is made to promote one system over another.

1. Licensing (not including foreign fishing)

It will be necessary to distinguish broadly betwdlesse countries which need or want a
licensing regime, and those which want additionalyrights based regime. In a
straightforward licensing regime, the duration dicanse has become a contentious issue
for certain sectors. Thus, one year for recreatiishing by individuals might be fine;
however, where there are significant investment®lued, usually longer periods are
required. It will be necessary to look at the lawsrder to assess how effective they are
in terms of granting security to the participants.

It will also be necessary to consider which categgoare needed for each country. Local,
locally based, foreign. For some, the middle catggnight be dispensed with. For
others, the category may have become too deepigreried to be easily dispensed with.

The arrangements for subsistence fishers and teeofocustomary fishing rights will
also need to be considered in many countries.lltowirecalled that there may be a need
to refer specifically to such fishing in the objeet clauses considered above.

Checklist: does the law provide for a licensing mege which distinguishes between the
different types of licenses needed?

» Local fishing vessel licence.
» Sport fishing licence
* Locally based foreign vessel licence (if appropaat
* Foreign fishing permit or licence
» Test fishing operations
How does the law deal with subsistence fishers andtomary fishing rights?

Does the law provide for different periods of tindepending on the level of investment
involved in order to encourage continuity and sedyrof investment?

2. Rights based fisheries

If a system of rights based transferable quotantsoduced, then a more elaborate
authorization regime is required. The legal pransi governing the setting up of a rights
based regime can be very complex. Indeed, the lafwsome countries (e.g. New

Zealand) are highly involved. They need to be afiect property rights are being

established, and issues such as security of titted right need to carefully spelled out.
Another consideration is that such systems hawtetio involve significant burdens for

the administration.

Ideally the law dealing with rights based fishirgpald provide for at least the following:
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» the method of applying for a right of access ortgighare

» the identification of any criteria governing thosigible to apply (including for
example, the important question whether foreigrames eligible to apply and
compete on equal terms with local applicants)

* the duration of any right

* the method of dealing with fluctuations in the qudtom one year or fishing
season to another

» the character of the right granted (is it to beentable, leasable, saleable,
divisible or inheritable)

* the amount of quota any person or company may dicdehy one time

» the calculation of the quota (usually as part af thFAC or the TAC for a
particular species)

» the circumstances in which a right may lapse, whiced, be suspended, or
cancelled.

An example could be the Cook Islands Marine Ressursct 2005 which states as
follows:

11. Nature of a fishing right (1) For the purposes of section 6 of this Aaty fishery plan
may provide for the allocation by the Secretaryfishing rights within the following class of
rights -

(&) aright to take a particular quantity of fisbr, to take a particular quantity of fish of a
particular species or type, or a proportion of fisf capacity, from, or from a particular area
in, a designated fishery;

(b) a right to engage in fishing in a designatéshéry at a particular time or times, on a
particular number of days, during a particular nuertof weeks or months, or in accordance
with any combination of the above, during a pat@eyperiod or periods;

(2) For the purpose of section 6 of this Act, aispdry plan may provide for the Secretary to
reallocate in accordance with this Act and the dishplan, any fishing right that remains un-
fished by the holder of that right for any specifjgeriod.

(3) Except as otherwise provided in any fisherynpla fishing right or fishing right option shall
not be transferable or capable of having any chawgether interest registered against that right
or option in any register established in accordamgth section

12. Secretary to establish system for adminigiratf fishing rights- (1) Where a fishery
plan for a designated fishery provides for the ngeraent by means of a system of fishing rights,
the Secretary shall establish and administer suchystem (including the establishment of a
register of fishing rights and fishing right opt®) in accordance with the requirements of the
relevant fishery plan.

(2) The Secretary shall give, as soon as is reasiynaracticable after a fishery plan comes into
force, but not later than 30 working days thereafte a person who is eligible to receive a fishing
right a certificate evidencing the grant by the ®éary of the fishing right in accordance with the
criteria set out in the relevant fishery plan.

(3) A fishing right is granted subject to the feliog conditions -
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(&) the holder of the fishing right must complyhwany obligations imposed by the fishery plan
or imposed by the Secretary in accordance with fisaery plan;

(b) the fishing right will cease to have effeahié fishery plan for the fishery to which the ifigh
right relates is revoked under section 6(8) of thi;

(c) no compensation is payable because the fishgiy ceases to have effect or ceases to apply
to a fishery;

(d) the holder of the fishing right complies witietrequirements of this Act that pertain to the
holding of the fishing right itself and the fishiog the possession or sale of any fish taken
under any fishing right;

(e) the fishing right may only be exercised fromrorespect of a in respect of a Cook Islands
fishing vessel.

(4) A fishing right -

(a) is subject to such other conditions as arecHjgal in the certificate, including conditions
relating to the suspension of the fishing rightnteof the fishing right; concentration of
ownership of fishing rights, transferability or ettwise of the fishing right, and
transferability of share-holding in any body corpte holding the fishing right or holding
any interest in the fishing right; and

(b) comes into force on the day specified for pnepose in the certificate, or, if no day is so
specified, on the day on which it is granted; and

(c) subject to this Act, remains in force until o&ed or surrendered in accordance with this Act
or it otherwise ceases to have effect under thts Ac

(5) The Secretary may, by written notice givenh® lolder of a fishing right, whether or not at

the request of the holder, vary or revoke a cooditdf the fishing right (not being a condition

mentioned in subsection (3)) or specify a condittwra further condition to which the fishing
right is to be subject.

(6) Any condition imposed by the Secretary in respéany fishing right may be additional to or

more restrictive than the provisions of any relevighery plan, but shall not be inconsistent with

any such fishery plan.

(7) A fishing right ceases to be in force if thédeo of the fishing right surrenders it by written

notice given to the Secretary.

This provision is that it leaves a lot of detaillde worked out at some future date. This
can be advantageous where the basic decision leasnb&de to introduce a rights based
regime, but the details of the scheme still havédoworked out. It also distinguishes
clearly between the nature of the right in Secfidnpand its administration, which is dealt
with in section 12. However, it must always be rarhered that a rights based system
can have long term consequences. In particulamight give rise to claims for
compensation if the property right is withdrawn isr rendered worthless in certain
circumstances.

More elaborate versions can be found in the NZ Aasdtralian provisions. However,
these both assume a considerable administrativeipaas well as the need for an appeal
process. It may not therefore be appropriate innatiances. Much will depend also on
how many participants will be eligible for a rightased system.

Checklist:

Is a rights based fisheries regime considered &snitable for the country in question?
Does the rights based regime address all or moghefabove issues?

3. Authorisation of fishing vessels on the highssea

Both the UNFSA and the Compliance Agreement havgosed certain obligations on
States which have vessels registered with therparticular to control their activities on

21



the high seas. This requires the establishmentlickeasing or authorization system for
such vessels to cover their activities while fighon the high seas. It also applies to
placing controls on their activities fishing in thB#Zs of other States. See Article 18.3
(b) (iv) UNFSA. This is linked to the need for tB¢ate to provide for a boarding and
inspection scheme on the high seas both in regfetd vessels as well as its power to
board and inspect vessels pursuant to measureteddopRFMOSs.

The licensing regime will need to provide both @dtaining information on the fishing
vessel and the proposed fishing activity at theliegion stage, and for the setting of
conditions on high seas fishing.

The New Zealand law provides for a range of coodgithat may be imposed in respect
of the issuance of a high seas fishing permit.
113K. Conditions of high seas fishing permit—

(1) A high seas fishing permit may be subject tchsconditions as the chief executive
considers appropriate, including conditions relafito the following matters:

(a) The areas in which fishing or transportatigrauthorised;

(b) The seasons, times, and particular voyagesingumwhich fishing or
transportation is authorized;

(c) The species, size, age, and quantities of &glatic life, or seaweed that
may be taken or transported;

(d) The methods by which fish, aquatic life, aveeed may be taken;

(e) The types, size, and amount of fishing geagoipment that may be used or
carried, and the modes of storage of that gearquipment when not in use;

() The use, transfer, transshipment, landingereing, and processing of fish,
aquatic life, or seaweed taken;

(g) Procedures or requirements, or both, enablihg verification of fish,
aquatic life, or seaweed taken or being taken leywissel, including procedures
or restrictions relating to the species of, quaastof, or areas from which, fish,
aquatic life, or seaweed are being or have beeartdly the vessel,

(h) Entry by the vessel to New Zealand or foremprts, whether for the
inspection of its catch or for other purposes;

(i) Reports and information required to be giventhe chief executive by the
permit holder, and records required to be kepthwy permit holder;

() Management controls regarding fishing-relatedrtality of fish, aquatic life,
or seaweed,

(k) The conduct of specified programmes of figlseresearch;
() The marking of the vessel and other mean#dadentification;

(m) The placing of observers on the vessel ando#yenent of any associated
prescribed fees and charges by the permit holder;

(n) The installation and maintenance of equipm&mtmonitor fishing or
transportation under the permit and the paymenamy associated prescribed
fees and charges by the permit holder;

(o) The installation on the vessel and the maimtee of any automatic location
communicator or other equipment for the identificat and location of the
vessel, and of adequate navigational equipmenttble the vessel to fix its
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position, and the payment of any associated presdriees and charges by the
permit holder;

(p) The carriage on board the vessel of specifibdrts, publications, and
instruments;

(q) The disposal of fish, aquatic life, and seaidyee

(r) Measures to give effect to international canséion and management
measures.

The Cook Islands Marine Resources Act 2005 provatefollows for high seas
fishing:

21. Requirements for Cook Islands fishing vesagiside the fishery waters — (1)
No person may use a Cook Islands fishing vesséisfuing or related activities -
(a) in areas under national jurisdiction of a fogai country except

in accordance with the laws of that country;

(b) in an area subject to a multilateral accessesgnent or related

agreement except in accordance with that agreement;

(c) on the high seas except in accordance witkenke issued in

accordance with section 35 of this Act;

(d) in an area subject to international conservatend

management measures, as defined in section 2s0At)

except in accordance with those measures.

(2) Where any vessel is used in contravention lo$ection (1), the

operator and master of such vessel each commitéfance, and shall be liable on conviction
to a fine not less than $100,000 and not excee®in@00,000.

23. Compliance with Cook Islands Laws - (1) Theraljpe, master, and each

member of the crew of any fishing vessel or otkssel that may be used for fishing, a
related activity or other activity in the fishenaters provided for in this Act, whether or not it
holds a licence or other authorisation, shall coynpith all applicable laws of the Cook
Islands.

(2) The operator and master of any fishing vesseuired to hold a licence for fishing outside
the fishery waters under section 21 of this Aawvho is subject to the requirements of section
22 of this Act, shall comply with all applicablens of the Cook Islands.

(3) Where any vessel is used in contravention la$ections (1) or (2), the

operator and master of such vessel, each commitéfance, and shall be liable on
conviction to a fine not less than $100,000 andexzeeding $1,000,000.

These provisions now need to be augmented asdherdditional specific
obligations arising under the WCPFC.

In particular Article 24 of WCPFC states:
Flag State duties

1. Each member of the Commission shall take suesunes as may be necessary to ensure
that:

(a) fishing vessels flying its flag comply with firevisions of this Convention and the
conservation and management measures adopted purseeeto and that such vessels do not
engage in any activity which undermine the effeci@ss of such measures; and

(b) fishing vessels flying its flag do not conducauthorized fishing within areas under the
national jurisdiction of any Contracting Party.
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2. No member of the Commission shall allow anyrfgshiessel entitled to fly its flag to be used
for fishing for highly migratory fish stocks in t@®nvention Area beyond areas of national
jurisdiction unless it has been authorized to ddogdhe appropriate authority or authorities of
that member. A member of the Commission shall agththe use of vessels flying its flag for
fishing in the Convention Area beyond areas ofameti jurisdiction only where it is able to
exercise effectively its responsibilities in regpEfcsuch vessels under the 1982 Convention, the
Agreement and this Convention.

3. It shall be a condition of every authorizati@sued by a member of the Commission that the
fishing vessel in respect of which the authorizat®issued:

(a) conducts fishing within areas under the natigoasdiction of other States only where the
fishing vessel holds any licence, permit or autbation that may be required by such other
State; and

(b) is operated on the high seas in the Convenii@a in accordance with the requirements of
Annex I, the requirements of which shall alsoelstablished as a general obligation of all
vessels operating pursuant to this Convention.

Thus, in addition to the extensive controls alrepdyided for, it is necessary to ensure
that the requirements of Annex lll of WCPFC are pted with by members of the
Commission.

Thus, it is important to add to the fisheries laysrovision along the following lines:

“In addition to any conditions governing the autbation to fish in the area
covered by the WCPFC, as defined in that Convenitashall be a condition of
every such authorization that the requirements wfex Il of the WCPFC are
complied with.”

A penalty for failure to do so should be added.

Checklist: does the law in question provide for thathorization of fishing on the high
seas?

Does it provide for the setting of a comprehensiamge of conditions or regulations
governing such activities, including in particularconservation and management
conditions, and conditions relating to MCS?

Does the Law incorporate the provisions of Annex WCPFC?
Scientific research

The law should provide for the regulation of marswentific research in the EEZ, the
territorial sea, the archipelagic waters, and imdaewaters. However, it is only in the EEZ
that a coastal State has an obligation to permitin@ascientific research in certain
circumstances.

Bio prospecting is one aspect of scientific redeanhich is becoming a topic of
increasing concern, and it would be important teue@a that it is covered in the regulation
making power. It could in the alternative be codene the environment law, or in the
laws governing biodiversity.
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The law should therefore set out clear procedwesetfollowed for those who wish to
undertake marine scientific research, and to altbev government to impose certain
controls on such research. These controls mighinfg@sed directly as conditions
governing the permission to undertake such reseancihey could be imposed more
generally through regulations.

The following example is from the Tongan FisheManagement Act, 2002:

32.(1) The Minister may, on the submission of an &ailbon accompanied
by a satisfactory research or test fishing openasior survey plan

as the case may be, and subject to such otherregeits as may

be prescribed, authorise any vessel or person tertake;

(a) fishery scientific research; or

(b) test fishing operations or surveys,

in the fisheries waters.

(2) The Minister may impose such conditions asdet fit to any
authorisation granted under subsection (1).

(3) Any person who undertakes or assists in amgfisscientific
research or test fishing operations or surveysim fisheries waters:
(a) without authorisation under subsection (1); or

(b) in contravention of any requirements or anydiGons or
conditions attached to the authorisation under galisn (2),

shall be guilty of an offence and shall be liabfeamnviction to

a fine not exceeding $500,000.

(4) Any authorisation granted under this sectioalkhe in writing and
shall state all the terms and conditions of thehausation.

The Marshall Islands in its Marine resources AB97 provides in section 75 as follows
for scientific research:

scientific research.

(1) No person shall, without a license issued lgyDirector:

(a) undertake marine scientific research in thehieiy Waters;

(b) take samples from the Fishery Waters for thepases of marine scientific

research.

(2) A license for purposes described in subsedtigpishall only be issued to a person

or persons engaged in bona fide scientific reseaskdemonstrated by their employment by,
affiliation with or sponsorship by a duly constédtgovernmental agency, an accredited
educational organization or other recognized sdfentesearch institution.

(3) Any person or entity undertaking marine sci@ntesearch in the Fishery Waters
shall:

(a) submit such information to the Director or kissignee as may be requested or as
may be prescribed by regulation, including a copglbrecords and reports of

activities of the vessel in the Fishery Waters, arishal report including full

conclusions upon completion of the research;

(b) be accompanied by and train such observerefis officer or other person or
persons the Director may assign during the researaho expense to the

Government.

(4) The harvest of any marine life from the Fishéfgters not required for further
research purposes shall be donated to the Auth@itgistribution to government institutions
or charitable organizations or otherwise disposéguorsuant to the terms of the license.
(5) Any person who contravenes subsections (1)r(8)) commits an offense and

upon conviction shall be fined not more than $260,0
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This provision is preceded by a reference to tlaatyng of a licence for the purpose of
marine scientific research, as well as collectirigeafor the activity.

Checklist: Does the law provide for a system of ukding marine scientific research?
Does it distinguish between the exclusive economooe on the one had and the other
zones under national jurisdiction on the other?

Do the regulations specifically refer to bio prosgang?

Collection of data

The law should provide for the collection of fisiesrdata, which is now recognised as
being of “fundamental” importance in Annex | of USK.

This broad obligation also finds reflection in WARRhus, one of the principles and
measures for conservation and management is gtatadicle 5) to be:

0] collect and share, in a timely manner, complete acclirate data concerning fishing
activities on, inter alia, vessel position, catdhtarget and non-target species and fishing
effort, as well as information from national andemational research programmes;

This mirrors the provisions of UNFSA Article 5 (j)

Likewise, under the precautionary approach (Art&M/CPFC) it is stated:

€)) develop data collection and research programmessgess the impact of fishing
on non-target and associated or dependent speciégheeir environment, and
adopt plans where necessary to ensure the consenvatt such species and to
protect habitats of special concern.

The functions of the Commission also refer (in élgil0) to:

(d) adopt standards for collection, verificationdafor the timely exchange and reporting of
data on fisheries for highly migratory fish stogkghe Convention Area in accordance with
Annex | of the Agreement, which shall form an irdegart of this Convention;

(e) compile and disseminate accurate and comptatesscal data to ensure that the best
scientific information is available, while maint#ig confidentiality, where appropriate;

(j) obtain and evaluate economic and other fisherielated data and information relevant to
the work of the Commission;

Data will also be crucial to the work of the SciBatCommittee established under
Article 12.

Further, members of the Commission have intertaaollowing obligations under
Article 23:

2. Each member of the Commission shall:
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(a) provide annually to the Commission statistidadlogical and other data and information in
accordance with Annex | of the Agreement and, dhitemh, such data and information as the
Commission may require;

(b) provide to the Commission in the manner ansligh intervals as may be required by the
Commission, information concerning its fishing witigés in the Convention Area, including
fishing areas and fishing vessels in order to fatié the compilation of reliable catch and
effort statistics;

It will be apparent that data will need to be cctiéel for a number of reasons, and not
only to meet obligations under international instamts. The following extract will
indicate how varied these reasons could be.

Both the 1982 UN Convention and the UN Fish Stégkseement make it clear that the purpose
of collecting fisheries data is to underpin deasavith respect to conservation and
management of the resources, in the case of the W8BFish Stocks Agreement, with respect
to straddling fish stocks and highly migratory fistlocks. That said, it is unlikely that these
statistics, having been collected, will be used/dal that purpose. Thus, the data might be
used, for example, directly or indirectly, to asgisidentifying the origin of a catch for the
purposes of trade rules concerning the origin @laticular item in trade (subject to any
applicable confidentiality restrictions). Howevdris important to keep in mind the basic
purpose of the data collected, and that same inddion might only partly serve another
purpose in another context. For example, in theaafish processing, sales, and trade in the
product, the data will have to be adapted to mieat purpose.

Fisheries data will also play an important roledetermining the financial contributions to
certain management organizations, as for examptledscase with the Indian Ocean Tuna
Commission. Thus, Article XIII of the Agreementlfie Establishment of the Indian Ocean
Tuna Commission, which deals with finances, stéite$,a scheme for contributions shall be
adopted by the Commission, which shall involve@rakbasic fee and a variable fee, which
shall be based "inter alia on the total catch dadding of species covered by the Agreement in
the area," and the per capita income of each Memistwever, it will be apparent that simply
answering this question by reference to the flathefvessel making the catch will not be
sufficient information.

Fisheries data will also of course be useful inat@gions concerning access to exclusive
economic zones where one of the issues is catinhitndeed, Article 62(3) of the 1982 UN
Convention requires the coastal State to take ammount a number of factors, including the
need to "minimise economic dislocation in Statessgmationals have habitually fished in the
[EEZ]".

Another area where the data might also play a isli& determining the parties to a negotiation
on the management of a particular straddling fisbck or highly migratory fish stock. Here,
the information would need to be looked at moraselpin order to determine if, in fact, the
stock in question was actually found in the EEZ pérticular coastal State. It would not be
enough merely to work from data made by the flageSunless of course, it was provided in
enough detail to permit such a more detailed anglyRelated to this is the question of using
fisheries data to determine the "catch historyagfarticular country in a particular region
(both within and beyond the EEZ), which will oftena major issue in negotiations.

Another instance where the catch data can be ustaldross check the accuracy of the
statistics provided in respect of landings.
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There are no doubt numerous other instances wherle data can (or does) serve another
purpose’

With the introduction of trade measures as onéhefweapons used in combating IUU
fishing, fisheries data will have a part to plagréntoo.

From a legal perspective, the collection of suctadan be secured most often in one of
two ways: by the power of the fisheries adminigtrato impose conditions on fishing
activity to collect certain data, including for emple, the form and content of fishing log
books, or by enacting regulations applicable inegahto the collection of data. An
important consideration, however, is that in soroantries, especially for small scale
fishing activities or subsistence fishing, it mag inpractical to make the collection of
data unduly onerous in relation to the activityelts and, depending on particular
circumstances, it is useful to ensure that theralse a power to exempt or vary this
requirement.

The PNG Fisheries Management Act 1998, is onengstaf a provision governing data
collection.

29. RECORDS, RETURNS AND OTHER INFORMATION.

(1) In order to assess and recommend appropriateagament, development and
conservation measures for any fishery, and to prepay Fishery Management Plan, and for
carrying out his responsibilities under this A¢tetManaging Director may require any of the
persons referred to in Subsection (2) to maintaid &urnish in such manner and form as he
may specify -

(a) all relevant data and information, includingliing time and effort, landing,

processing, sales and other related transactiomst a

(b) accounts, records, returns, documents and dtiffermation additional to that

specified under this Act.

(2) The following persons shall keep such accoantsrecords, and furnish such

returns and information, as may be required by oder this Act:-

(a) holders of licences, or other authorities opapvals issued or granted under this

Act;

(b) owners, operators, representatives, boat agemd masters of vessels licensed

under this Act;

(c) owners and persons in charge of any premisegeviish are received, purchased,
stored, transported, processed, sold, or othendisposed of;

(d) persons engaged in the receiving, purchasirgsporting, processing, storage,

sale, or disposal of fish;

(e) fish farmers;

(f) persons who provide vessels for hire for theppee of enabling persons to take

fish;

(9) persons who take fish otherwise than for thepse of sale;

(h) such other persons who may be required to doyshe Board, or as may be

prescribed, from time to time.

® W Edeson Legal Aspects of the Collection of Fisheries DateOFFisheries Circular 953. Rome 2000
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Sharing of data with RFMOs is also something whmeleds to be provided for, though
subject to ensuring that certain confidentialityjuigements are met with respect to
unaggregated data, and the above provision adgrésse It will be recalled that, under
WCPFC, confidentiality of data needs to be respkciee, for example, Article 10 (c)
guoted above.

The PNG Fisheries Management Act deals with confidity in the following terms:

74. DUTY OF CONFIDENTIALITY.

(1) Any person carrying out duties or responsilgitin the National Fisheries

Authority or otherwise under this Act, includingthlinister and members of the Board shall
not, unless authorized in accordance with this A@teal information or other data of a
confidential nature acquired by virtue of their daiuthority, duties and responsibilities to any
person not having such authority or carrying outlsuuties and responsibilities.

(2) The Managing Director may designate any infalioraas confidential, and in

doing so may also exempt general summaries of ggtgd information from confidentiality
requirements.

(3) The Managing Director may authorize in writingy person to -

(a) receive or access confidential information; or

(b) access or restrict access to such premisedtplcbnfidential information as he

may designate.

(4) Notwithstanding Subsection (2), the followinfprmation shall be confidential:-

(a) any information or data of a commercial natpr@vided in records, returns, or

other documents required under this Act;

(b) any information or other data supplied by asesnonitoring system in

accordance with this Act;

(c) such other information or data as may be prigssat from time to time.

(5) Information may be disclosed to the extent -

(a) that disclosure is authorized or required untleis Act or any other law; or

(b) that the person providing the information autiked its disclosure; or

(c) necessary to enable the Managing Director tblish statistical information

relating to the fisheries sector; or

(d) necessary to enable advice to be given to timéshér.

(5) The Managing Director may authorize the releabany information supplied by

a vessel monitoring system relating to the positibany vessel, upon request, to the
responsible authority for purposes including sulfaeice, search and rescue and other
emergency, and may authorize the release of sumr obnfidential information for such
purposes as may be prescribed.

(7) Any person who violates the requirements thésien commits an offence and, in
addition to any penalty, his appointment or othetterity under this Act may be reviewed and
terminated by the appropriate authority.

It will be useful to state specifically that theseauthority to transmit date to WCPFC and
other RFMOs in accordance with the obligations et under such agreements.

Thus, a clause could be added to the provisionsealpar similar provisions in other
laws) as follows:

“The [Minister/Managing Director] may transmit adgta which is necessary to
be transmitted to WCPFC and to any other regiomasubregional fisheries
management organization in order to fulfil any ghations of [State] under the
treaties establishing such bodies.”
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There should also be a penalty imposed for failoreollect data as required. It should be
noted that failure to provide data constitutes exitais violation” under Article 21.8 of
UNFSA (as well as under WCPFC), which in effect @dathe UNFSA definition). It
would be useful to check if the level of penaltypwsed is adequately high.

Checklist: does the law provide for the impositiasf conditions concerning the
provision of data?

Does the law also provide for giving that data td-RROs, subject to confidentiality
requirements?

Are confidentiality issues in general adequatelydedssed?

Are the conditions concerning data provision too enous for small and artisanal
fishers?

Port State measures.

Both the FAO Compliance Agreement and UNFSA autteorihe taking of certain
measures in ports in order to promote the effentgs of applicable conservation and
management measures, including the prohibitionantlihg and transhipment. See in
particular, Article 23 UNFSA. In the case of the9%9UN Fish Stocks Agreement, it
speaks of the right and the “duty” to take measuresse will need to be put into effect
into national legislation to give inspectors thecessary powers to take action. The
WCPFC also mirrors the provisions of UNFSA. In patar, Article 27 of WCPFC
states:

3. Members of the Commission may adopt regulatiengpowering the relevant national

authorities to prohibit landings and transhipmeslteere it has been established that the catch

has been taken in a manner which undermines thecte#ness of conservation and
management measures adopted by the Commission.

The model scheme on Port Measures to combat IUUWirfgsadopted by an FAO
Technical Consultation in 2004 sets out elemends tould be adopted by a regional
fisheries body. It therefore gives a good indigataf the kind of issues likely to be
adopted by a regional body such as WCPFC, eveérisiiniot followed to the letter. Many
of its elements need to be reflected in nationgislation in order to give the port State
an effective basis for taking port state measuBesause this is a new development in the
international regime of fisheries, it is unlikelfhat many countries will have
comprehensive legislation to deal with this.

There is another reason for addressing port mesasutle some care. There is evolving a
perception that the older approach, which focuseshe power of a State to exclude
foreign fishing vessels from its ports, needs tadxonsidered in the light of the WTO
framework, and in particular, how it interacts widther global regimes such as the law
of the sea, and international environmental lawpeemlly multilateral environmental
agreements. How much the situation has changetllisa clear, and discussions are
taking place at the global level to work out a soluto these issues. Very simply, this is
not a static area of international law.

The model scheme referred to has detailed prowdsionport measures which include:
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» the designation of ports into which foreign fishwmessels may enter, and have the
capacity to conduct inspections

* requiring those vessels to provide informationhwitlue regard to confidentiality
requirements, of information about the vessel, @ughtions, its VMS, and
guantities of catch

» prohibition on landing, transhipment or procesdmygvessels whose flag states
are not parties to, or not cooperating non contrgcparties with, regional
fisheries management organizations, unless theelvean establish that the catch
was taken consistent with applicable conservati@mhraanagement measures

» refusing to allow the vessel to use its ports &uelling etc where there are clear
grounds for believing that the vessel has engaged supported 1UU fishing

» obtain certain specified information set out in@xto the model scheme.

The model also has detailed information on inspesti the actions which may be taken,
and requirements for reporting of the results cfpections to the flag State, other
relevant States, and relevant RFMOs.

Further, there are some important savings claukesexample, that vessels shall
nonetheless be able to enter ports for reasofm@# majeurethat nothing in the model
scheme will affect sovereignty over ports in acamck with international law, that all
measures are to be taken in accordance with iriten@é law, and that all measures are
to be implemented in a fair, transparent and nsorghinatory manner.

Because port state jurisdiction is still very munoha process of evolution, a separate
annex is attached with examples of legislativemagi in several countries.

A draft port measures scheme is set out here fosideration.

DRAFT PORT MEASURES REGIME

(1) For the purpose of promoting the effectiversfssonservation and
management measures including those adopted bryegigdmal, regional or global
fisheries management organizations or arrangemantading those adopted
pursuant to the WCPF Convention, the [Minister/8&ay] may make regulations
concerning the following matters:

(a) the designation and publicisation of ports toch foreign fishing vessels may
be permitted access;

(b) the designation of port inspectors
(c) requiring, prior to allowing port access taoagign fishing vessethat such
vessel provides such notice as may be prescribedtprentering its port or its

EEZ for the purpose of port access, including vadsatification, any
authorization to fish, information on ifishing trip and vessel monitoring
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systems, quantities of fish on board and such atbeamentation as may
prescribed;

(d) regulating or prohibiting the landing, tranghignt or processing of fish, or
refuelling or resupplying the vessel, including grehibition of port access of a
vessel which has been identified as having beeagatyin or supporting fishing
activities in contravention with sub regional ogignal conservation measures, or
in contravention of the laws of a particular coynor where there are reasonable
grounds for presuming that a vessel has been edgageach activity;

(e) establishing the procedures, the contents atlaa results to be obtained from
an inspection regime, including the adoption oft poeasures adopted by a
regional or sub regional fisheries organization.

(f) prescribing the powers of inspectors, includihg power to inspect any area
of the fishing vessel, the catch (whether processeat), any fishing gear,
equipment or other gear and document which thestttop deems necessary to
verify compliance with relevant conservation anchagement measures.

(g9) requiring the provision of such assistance iafmmation as may be needed
in order to undertake inspections.

(h) authorising the cooperation and exchange ofmétion with other States and
regional or sub regional fisheries organizations.

2. The [Minister/Secretary] may prohibit from ergra port of country X a
vessel which has been sighted as being engagedupporting fishing in
contravention of the conservation and managemeasunes of a regional or sub
regional fisheries organization and it is not a rhenof nor is it a cooperating

non contracting party to that sub regional or regldisheries organization, unless
it can establish the catch on board has been fakemanner consistent with the
relevant conservation and management measures.aJuadhibition may apply to
an individual vessel or to a category of ves$els.

" This provision is aimed at giving effect to théidwing paragraph of the IPOA-IUU:
IUU text 63. States should consider developing withelevant regional fisheries management
organizations port State measures building on thegumption that fishing vessels entitled to fly tiag
of States not parties to a regional fisheries maeagent organization and which have not agreed to
cooperate with that regional fisheries managememnganization, which are identified as being engaged
in fishing activities in the area of that particulaorganization, may be engaging in IUU fishing. Shc
port State measures may prohibit landings and trahgpment of catch unless the identified vessel can
establish that the catch was taken in a manner cistent with those conservation and management
measures. The identification of the vessels by tbgional fisheries management organization should b
made through agreed procedures in a fair, transpatend non-discriminatory manner.
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3. Such measures shall not discriminate in fornm déact against the fishing
vessel of any State.

4. References to ports in this part include offshterminals and other
installations for landing, transhipping, refuellingresupplying vessels.

Penalties for breach of port state measures stieusdt reasonably high.

One aspect of port state provisions is that thegrie mesh in with a wide range of other
laws. For example, in many countries, ports arestligect of quite precise definitions as
there are different powers to be exercised in pdrtss is particularly the case with
customs and excise laws, and the issue of “in beh¢ments. There is also a potential
problem should any FFA member decide to introdu€eegport, as Mauritius has done.
This will be important if, for example, fish areatishipped though freeports. Thus, the
introduction of a port States regime along thedipeoposed above will require a review
of several related laws, such as customs lawsawsl governing the operation of ports.

Checklist: does the law provide for a comprehenspat control system which would
enable the State in question to give effect to aagionally agreed port measures (such
as by WCPFC) in respect of fishing vessels?

Does it set out clearly the powers that may be ebdsd in respect of foreign vessels
that are believed to have engaged in 1UU fishing?

Jurisdiction over nationals.

Some States are now including in their basic figlseiaws provisions which enable them
to exercise control over their nationals. As thénp@s put in the International Plan of
Action for lllegal, Unreported and Unregulated Fingh

17. In the light of relevant provisions of the 198® Convention, and without prejudice to the
primary responsibility of the flag State on thethggas, each State should, to the greatest extent
possible, take measures or cooperate to ensurentiitadnals subject to their jurisdiction do not
support or engage in 1UU fishing. All States shootperate to identify those nationals who
are the operators or beneficial owners of vesgalslved in IUU fishing.

A strong instance of the exercise of this kindwifgdiction is found in section 133E of
the New Zealand Fisheries Act giving effect to 1885 Agreement:

No New Zealand national may use a vessel that tsregistered under the Ship
Registration Act 1992, or a tender of that vestsetake (by any method) on the high
seas any fish, aquatic life, or seaweed for salégp eransport any fish, aquatic life, or
seaweed taken on the high seas, except in accaadtican authorization issued by a
state specified in subsection (2).

The Cook Islands Marine Resources Act has theviatig provision:

22. Use of Vessels of other Flags by Cook Islanderthe High Seas — (1) No
person, being a Cook Islander, or a body corpoegtablished under the laws of Cook
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Islands may use a vessel registered in anothertoptor fishing or related activities on the
high seas except in accordance with a qualifyintharisation issued by the flag State.

(2) A qualifying authorisation may be issued -

(a) by a State that is a party to the Fish Stocfeedment; or

(b) by a State that is a party to the FAO ComplaAgreement; or

(c) by a State that is a party to, or has accepkedobligations of, a

global, regional, or sub-regional fisheries orgaai®n or

arrangement to which the authorisation relates; or

(d) by a State that -

(i) is a signatory to the Fish Stocks Agreement] an

(ii) has legislative and administrative mechanidms

control its vessels on the high seas in accordavitie

that agreement.

(3) For the purpose of subsection (1) any notiecegiby the Minister in

the Gazette, specifying any State or categoryaieStas States that may issue a qualifying
authorization shall be conclusive of its contents.

(4) Any person who contravenes subsection (1) ctsvanioffence, and

shall be liable on conviction to a fine not lesarit$50,000 and not exceeding $100,000.

The authorizations referred to may be issued bgrgypo either the 1995 UN Fish Stocks
Agreement or the 1993 FAO Compliance Agreemenbyoa State that is party to or has
accepted the obligations of a global regional diregional organization or arrangement
to which the authorization relates. However, itwdobe useful to include a specific
reference to WCPFC in such a provision.

Role of the Attorney General

One important safeguard is written into this Acmely that the consent of the Attorney
General is required before proceedings can beutesti under these provisions. This is a
device that is intended to ensure that the prin@dye jurisdiction of the flag State is
protected, as well as providing a means of avoiding risk of double jeopardy,
jurisdictional conflicts, and other legal and pwglidifficulties that might arise. Although
especially important in the context of proceediagainst nationals, this safeguard is of
more general value in fisheries laws where actageainst foreign fishing interests are
concerned.

Thus, in Tonga there is the following provision atsen 64 (3-7)) which concerns
proceedings against vessels of parties to UNFSAr(ftppating states”)

(3) Where an information or charge against a persader this Part
relates to an offence involving a boat that beaeshationality of

a participating state, such information or chardea#t not proceed
to hearing or determination without the written sent of the
Attorney General.

(4) Before granting consent under subsection {8 ,Attorney-General
shall seek the views of the government of thegipatiing state.

(5) The consent of the Attorney-General shall reotdmuired for:
(a) the arrest of a suspected offender or procegslielating to that
arrest;

(b) the laying of a charge against the suspectéshokr;

(c) proceedings for the extradition to Tonga of shispected
offender, or

(d) proceedings for remanding the suspected offeindeustody

or on bail.
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(6) If the Attorney-General declines to grant carts¢he relevant court
shall stay proceedings on the charge.

(7) A certified copy of the written consent granigcthe Attorney-
General, in the absence of proof to the contramalisbe proof of

such consent.

Here, the definition of participating State sholld amended to include members of
WCPFC.

Checklist: does the law provide for control overtranals even when on board foreign
fishing vessels?

Does the law provide for controls on the exercidettmat jurisdiction, for example, by
requiring the consent of the Attorney General?

Extra territoriality

In countries with a common law tradition, there as presumption against the

extraterritorial operation of legislation. Althougthcan be argued that fisheries laws are
clearly intended to operate extraterritorially, ahdt it is unnecessary to say so, it is
usually considered advisable to include in legigtata clause giving the law extra

territorial operation to put the point completeBybnd doubt. This can be very important
with respect to the definition of offences and thgposition of penalties where courts

tend to construe such provisions narrowly.

In the NZ law, extraterritoriality is addressed the outset by the inclusion of the
following clause:
198A. To avoid doubt, the powers of a fishery aficonferred by or under this Part

may be exercised in relation to any conduct, whetlenot the conduct occurred in
New Zealand fisheries waters.

A similar provision can be found in the Tongan é&shs law.

Checklist: does the law ensure that it has bothrimrial and extraterritorial
operation?

Evidentiary provisions.

In countries which have inherited the Anglo Saxancommon law system, there are
important issues of proof which need to be addcesSerther, in many countries of the
region there are fundamental human rights provgsiwhich prohibit the reversal of the
burden of proof.

In order to facilitate the task of proving a céedore the court, many laws have special
provisions which make the proving of certain fagtsier. One method is to allow the
government to put before the court certain cegifis which ar@rima facieevidence of
the matters before the court. These usually reétatehether a fishing vessel was a local
or a foreign fishing vessel, whether a person ossek had been issued with an
authorization, whether certain areas had beenaloS8er restricted for fishing purposes,
whether a chart showed certain marine boundameswdnether a report had been issued
in respect of a person or vessel. Certain limiteglspmptions can also be used, for
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example, that the presence on board a vessel tdsix@s or poisons shall be presumed
to be there unlawfully unless the contrary is pbvEhese solutions are usually not seen
as reversing the burden of proof.

One example of reliance on certificate evidenc®ismd in the PNG Marine Fisheries
Act:

67. CERTIFICATE EVIDENCE.

The Managing Director or any person designated iitimg by him may give a certificate
stating that -

(a) a specified vessel was or was not on a spdaifige or dates a Papua New Guinea
fishing vessel, a locally based foreign fishingse¢er a foreign fishing vessel; or

(b) a specified vessel or person was or was natspecified date or dates the holder
of any specified license, authorization or certti of registration; or

(c) an appended document is a true copy of thadie®r certificate of registration

for a specified vessel or person and that specif@maitions were attached to

such document; or

(d) a particular location or area of water was orspecified date or dates within the
fishery waters, or within a closed, limited, rested or in any other way

controlled area of the fisheries waters, or an acfdhe fisheries waters subject to
specified conditions; or

(e) an appended chart shows the boundaries on eifsggedate or dates of the
fisheries waters, territorial sea, closed or lindtareas or other areas or zones
delineated for any specified purpose; or

(f) a particular item or piece of equipment is figlngear; or

(9) the cause and manner of death of or injuryng fish; or

(h) an appended document is a true copy of an agggteharter agreement, an access
agreement of fisheries management agreement; or

(i) a call sign, name or number is that of or alkmt under any system of naming or
numbering of vessels to a particular vessel; or

() an appended position or catch report was giirerespect of a specified vessel; or
(k) a specified fishing vessel does or does not lgmod standing as declared in an
appended copy of a statement signed by the Diredttire South Pacific Forum
Fisheries Agency; or

() a certification as to the condition of fish givunder this Act was made in
accordance with this Act and was made by the perdumis signatory to the
certificate.

68. VALIDITY AND PROCEDURES FOR CERTIFICATES.

(1) A document purporting to be a certificate giverler Section 67 shall be deemed

to be such a certificate and to have been dulyrgive

(2) Where a certificate issued under Section &&ised upon a defendant seven or

more days before its production in court in anygeedings under this Act, the certificate shall
be prima facie evidence, unless the contrary iyedg of all the facts averred in it.

(3) Where a certificate issued under Section 6&ised upon a defendant 14 or more

days before its production in court and the deferidibes not, within seven days of the date of
service, serve notice of objection in writing ugba prosecutor, then the certificate shall, unless
the court finds the defendant is unduly prejudibgdiny failure to object, be conclusive proof of
all the facts averred in it.

(4) Where any objection is notified under Subsect8) the certificate shall be prima

facie evidence, unless the contrary is proved)ldha facts averred in it.

(5) Any certificate issued under Section 67 shaltitted “Certificate Made Under

Section 67, Fisheries Management Act 1998".

(6) Any omission from a mistake made in any cedtif issued under Section 67,

shall not render it invalid unless the Court cors&lsuch omission or mistake is material to any
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issue in the proceedings concerned, or the defandamduly prejudiced thereby.

(7) Where in any proceedings a certificate madeenr8kction 67 is produced to the

Court, the prosecution shall not be obliged to ¢th# maker of the certificate unless otherwise
ordered and the Court shall, where material, refythe facts therein unless the contrary is
proved.

69. CERTIFICATE AS TO THE LOCATION OF A VESSEL.

(1) Where in any proceedings under this Act theglar area in which a vessel is

alleged to have been at a particular date and tonduring a particular period of time is material
to an offence charged, then a place or area statedcertificate given by a Fishery Officer or
observer shall be prima facie evidence, unlesctimrary is proved, of the place or area in
which the vessel was at the date and time or duthiegperiod of time stated.

(2) The Fishery Officer shall in any certificate deaunder Subsection (1) state -

(a) his name, address, official position, counthappointment and provision under

which he is appointed; and

(b) the name and, if known, call sign of the fighiressel concerned; and

(c) the date and time or period of time the vesse in the place or area; and

(d) the place or area in which it is alleged thesse was located; and

(e) the position fixing instruments used to fix phece or area stated in Paragraph (d)

and their accuracy within specified limits; and

(f) a declaration that he checked the positiomfixinstruments a reasonable time

before and after they were used to fix the positiod they appeared to be

working correctly; and

(g) if a position fixing instrument which is notljaially recognised as notoriously

accurate or a designated machine is used, a detitarahat he checked the

instrument as soon as possible after the time aoeckagainst such instrument.

(3) Section 68 shall apply to a certificate giverdar this section as if it has been a
certificate given under Section 67 and any refeeetherein to Section 67 shall be read as
reference to this section.

(4) For the purposes of this Part “Fishery Officeshall include surveillance officers

and those charged with similar responsibilitieother States.

It is important, however, to ascertain in eachanse what is the accepted practice in
each country on the use of such certificate evidermnd what attitudes have been
adopted by the judiciary. Both attitudes and pca&citan vary considerably from one
country to another and oscillate over time.

There is also the need to ensure that evidenceot®ygh enforcement officials can be
relied on in the local courts. The following exampd taken from the Marshall Islands,
and it could adapted to cover the WCPFC context:

(3) Standing in the High Court of the Republicted Marshall Islands shall be

afforded to any authorized officer or authorizedsetver designated under a fisheries
management agreement entered into pursuant to stidis€1)(b) or (c) of this section to bring
action against any person or fishing vessel for aotyor offense that is actionable under the law
of the Republic of the Marshall Islands is a viaatof an access agreement or fisheries
management agreement pursuant to which the officebserver was authorized which has
occurred in the Fishery Waters or the high seaswitbstanding the nationality of the authorized
officer or authorized observer.

Photographic, electronic and digital evidence isoahn important issue. In some
countries, the basic laws of evidence do not pettmituse of so called hearsay evidence,
of which such evidence is a part. With increasd@émce on vessel monitoring systems
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in the fisheries sector, it is important to enstivat such evidence can be relied on in
court. It should be noted here that the IPOA [Uated in paragraph 17:

National legislation should address, inter aliajdantiary standards and admissibility
including, as appropriate, the use of electronidence and new technologies.

In the Cook Islands Marine Resources Act, the faithg clause is found:

70. Photograph evidence - (1) Where a photograghken of any fishing or

related activity and simultaneously the date antktion which and position from which the
photograph is taken are superimposed upon the giapd then it shall be presumed unless the
contrary is proved that the photograph was takentandate at the time and in the position so
appearing.

(2) The presumption set out in subsection (1) alstradl only arise if -

(a) the camera taking the photograph is connectezgttly to the

instruments which provide the date, time and pmsitioncerned; and

(b) the instruments which provide the date, time position are judicially recognised as being
notoriously accurate or are designated machinewere checked as soon as possible after the
taking of the photograph against such instruments.

(3) Any authorised officer who takes a photograpthe kind described in

subsection (1) may give a certificate appendingpth@tograph stating -

(a) his or her name, address, official positionytry of appointment, and provision under
which he is appointed;

(b) the name and call sign, if known, of any fighiessel appearing in the photograph;

(c) the names of the camera, watch or clock ormithe&ruments supplying the date and time
and the position fixing instrument and a declarattbat he checked those instruments a
reasonable time before and after the taking ofpthetograph

and, if necessary, in accordance with subsectig¢bjzand that they all appeared to be working
correctly;

(d) the matters set out in subsection (2)(a);

(e) the accuracy of the fixing instrument used iwiipecified limits; and

(f) the maximum possible distance and the direabioihe subject of the photograph away from
the camera at the time the photograph was taken.

(4) Section 68 shall apply to a certificate giverdar this section as if it

had been a certificate given under section 67 amdraference therein to section 67 shall be
read as a reference to this section.

(5) For the purposes of this section "authorisefitef" shall include fisheries enforcement
officers, surveillance officers and those chargéith wimilar

responsibilities in other countries, and high seepectors duly authorised under a
multilateral legal instrument to which Cook Islanidgarty.

The same Act also has a provision dealing with Auwgtic Location Communicators:

62. Automatic Location Communicators — Evidencl Al information or

data obtained or ascertained by the use of an A&l e presumed, unless the contrary is
proved, to -

(a) come from the vessel so identified;

(b) be accurately relayed or transferred;

(c) be given by the master, owner and charteréhefvessel; and

evidence may be given of information and data $ained or ascertained whether from a
printout or visual display unit.

(2) The presumption in subsection (1) shall apgtethier or not the

information was stored before or after any transiae or transfer.

(3) An ALC installed and operated in accordancéwlitis Act shall be

judicially recognised as notoriously accurate.

(4) The presumption set out in subsection (3) sighly whether or not
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the information was stored before or after any swmaission or transfer.

(5) Any person may give a certificate stating —

(a) his or her name, address and official position;

(b) he or she is competent to read the printoutisual display unit

of any machine capable of obtaining or ascertaining

information from an ALC;

(c) the date and time the information was obtaioedscertained

from the ALC and the details thereof;

(d) the name and call sign of the vessel on whiehALC is or

was located as known to him or her, or as ascee@ifiom any

official register, record or other document; and

(e) a declaration that there appeared to be no umalfion in the

ALC, its transmissions, or other machines usecbtaiaing or
ascertaining the information.

(6) Section 68 of this Act shall apply to a cectife given under this
section as if it had been a certificate given unsketion 67 of this Act and any reference
therein to section 67 of this Act shall be reacasference to this section.

Another example can be found in the following psiem which deals with observation
devices. It is from the Republic of South Africa & Living Resources Act:

Definition: section 1(xl) “observation device” means any device orehae placed on a fishing
vessel in terms of this Act as a condition ofitgehce which transmits, whether in

conjunction with other machines elsewhere or mfgrmation or data

concerning the position and fishing activitieslod wessel; (Ixiii)

Observation devices

76.(1) The Minister may, by notice published in tRazette designate any device or
machine or class of device or machine as an obsenvaevice.

(2) The information or data concerning the vesgasition and fishing activities
referred to in subsection (3) may be fed or cagtmanually into the observation device
or automatically from machines aboard the vessaboertained by the use of the
observation device’s transmissions in conjunctidti wther machines.

(3) All information or data obtained or ascertaitgcthe use of an observation
device, shall berima facieevidence that such information—

(a) came from the vessel so identified;

(b) was accurately relayed or transferred; and

(c) was given by the master, owner and charterer ofisheng vessel,

and evidence may be given of information and datalgained or ascertained whether
from a printout or visual display unit.

(4) Subsection (3) applies irrespective of whetiramot the information was stored
before or after any transmission or transfer.

(5) Any fishery control officer or observer mayussa certificate stating the
following:

(a) His or her name, address, official position, platappointment and provision

in terms of which he or she is appointed;

(b) that he or she is competent to read the printoutsmal display unit of any
machine capable of obtaining or ascertaining inftiom from an observation
device;

(c) the date and time the information was obtainedsoedained from the
observation device and the details thereof;

(d) the name and call sign of the vessel on which Hsevation device is or was
located as known to him or her or as ascertainad &ny official register,

record or other document; and

(e)that there appeared to be no malfunction in themasion device, its
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transmissions or other machines used in obtainirgscertaining the

information.

(6) Section 71 shall, with the necessary changgsdydo a certificate issued in terms
of this section.

(7) No person shall destroy, damage, render indiperar otherwise interfere with an
observation device or machine aboard a vesselcleehi aircraft which automatically
feeds or inputs information or data into an obsiéoweadevice.

(8) No person shall intentionally feed or capturiimation or data into an
observation device which is not officially requiriedterms of this Act, or is false or
inaccurate.

Checklist: Does the law contain effective evidemyigprovisions to facilitate proving
certain aspects incidental to the principal charg&®r example, does it permit the use
of evidentiary certificates, or the limited use pfesumptions?

Does the law permit the use of photographic digitahnd electronic evidence to
overcome the problems associated with the hearsdg of the common law world?

Offences

Virtually all of the recently drafted fisheries lawwill already have comprehensive
provisions setting out offences, and imposing heaeyalties, and it is probably
unnecessary to address that subject fully hereuillthowever be necessary to check
whether the laws provide for offences on the higgiss and that adequate penalties are set
in order to be an effective deterrent.

Definition of serious violations

One aspect of the subject of offences does needtiath, however. Article 21.8 UNFSA
(Subregional and regional cooperation in enforcdjmehich provides:

8. Where, following boarding and inspection, thare clear grounds for believing that a vessel
has committed a serious violation, and the flageSteas either failed to respond or failed to take
action as required under paragraphs 6 or 7, thepattors may remain on board and secure
evidence and may require the master to assist mthdu investigation including, where
appropriate, by bringing the vessel without delaytte nearest appropriate port, or to such other
port as may be specified in procedures establisirecaccordance with paragraph 2. The
inspecting State shall immediately inform the figte of the name of the port to which the vessel
is to proceed. The inspecting State and the flatgeStnd, as appropriate, the port State shall take
all necessary steps to ensure the well-being oftbe regardless of their nationality.

11. For the purposes of this article, a serioudation means:

(a) fishing without a valid licence, authorikat or permit issued by the flag State in
accordance with article 18, paragraph 3 (a);

(b) failing to maintain accurate records of catand catch-related data, as required by the
relevant subregional or regional fisheries managetmarganization or arrangement, or serious
misreporting of catch, contrary to the catch refrogt requirements of such organization or
arrangement;

(c) fishing in a closed area, fishing duringckosed season or fishing without, or after
attainment of, a quota established by the relewaiiregional or regional fisheries management
organization or arrangement;
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(d) directed fishing for a stock which is sujéo a moratorium or for which fishing is
prohibited;

(e) using prohibited fishing gear;
(f) falsifying or concealing the markings, idignor registration of a fishing vessel,
(g) concealing, tampering with or disposingegfdence relating to an investigation;

(h) multiple violations which together constifua serious disregard of conservation and
management measures; or

(i) such other violations as may be specifiadprocedures established by the relevant
subregional or regional fisheries management orgation or arrangement.

Article 25.4 of WCPFC has also essentially adoptexl definition of serious violation
found in Article 21.8 UNFSA.

The New Zealand and Australian laws also providetresting approaches to
defining the term “serious violation” as that teistused in article 21 of the 1995
UN Fish Stocks Agreement.

The New Zealand Amendment of 1999 states simply ‘t&rious violation’
has the meaning given to it by Article 21.11 of Fheh Stocks Agreement.” The
Australian law, on the other hand, transforms tbndtion of serious violation
into its own version of what the term means.

On the other hand, the Cook Islands Marine Ressufog defines serious
violation:

“Serious violation” means -

(a) fishing without a valid licence, authorisatidishing right or
permit as required under this Act;

(b) failing to maintain accurate records of catchdacatch-related
data, as required by this Act or a licence issuatspant to this
Act, or serious misreporting of catch contrary istAct or a
licence issued pursuant to this Act;

(c) fishing in a closed area, fishing during a @dsseason or fishing
without, or after attainment of, a quota establdtie the fishery
waters or by an applicable subregional or regiofiaheries
management organization or arrangement;

(d) directed fishing for a stock which is subjecatmoratorium or
for which fishing is prohibited;

(e) using prohibited fishing gear;

() falsifying or concealing the markings, identitiyregistration of a
fishing vessel;

(g) concealing, tampering with or disposing of @vide relating to
an investigation or anticipated investigation;

(h) multiple violations which together constitutsexious disregard
of conservation and management measures; or

(i) such other violations as may be specified in fct;

The Cook Islands approach is preferred inasmudhsgells out what amounts
to a serious violation while the NZ law merely msféo UNFSA.

Where a serious violation is established, certainsequences follow: first,
under Article 19.1(e) of UNFSA, if it is establisheéhat a vessel has been
involved in the commission of a serious violatitine vessel does not engage in
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fishing on the high seas until such time as alstanding sanctions imposed by
the flag State in respect of the violation haverbeamplied with. Second, under
Article 21.6, where there are clear grounds foridvalg that a vessel has
committed a serious violation, and the flag Stade failed to take action or to
respond, the inspectors can remain on board andesewidence, and bring the
vessel without delay to the nearest appropriate por

Checklist: Does the law provide for a definition dkerious violations” to
accord with the provisions of UNFSA? Is it givenfettive application in the
compliance and enforcement provisions?

Penalties

There is also a need to review the level of pesmitnposed to ensure that they
continue to be effective.

Cancellation, suspension and seizure

There already exist several good models in theorefpr these provisions which, with
only minor adaptation, can be used as effectiveplat@s for such provisions. This
subject, though important, is not considered here.

Compliance and Enforcement provisions.

The provisions of both UNFSA and WCPFC will presansignificant challenge, as it
requires the legislator to envisage situations hictv its flag vessels are the offenders
subject to inspection and others in which it isitiepecting State. These provisions need
to be drafted with care as courts have traditignatiterpreted and applied these
provisions narrowly in order to provide basic potiEens to individuals.

Fortunately, there is already some experience @& drafting of legislation on such
matters in the South Pacific. The most recent lewkide provisions which address the
following:

For the high seas

» Powers of inspectors on (a) foreign (b) local vissse

* Boarding and inspection procedures for foreign &ksss

* Investigation of “serious violations” (as defingdArticle 21 of UNFSA)
» Cooperation of persons on local fishing vessell Wigh seas inspectors

» Powers of high seas inspectors

General provisions

* Appointment and designation of authorised officers

* Powers of authorised officers
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» Identification of authorised officers

* Obligation to comply with instructions of authorisefficers
* Powers of authorised officers beyond the EEZ

» Offences committed against an authorised officer

» Destruction of evidence and avoidance of seizure

* Release, sale and forfeiture of detained property

* Inspection and enforcement measures regardingai@nal vessels (b) foreign
vessels

* Inspection and enforcement measures for vessalsitally in port
« Immunity of authorised officers in good faith ex@on of their duties

The most important need, therefore, is first, teakhthat all of the above aspects
are covered, and second to ensure that there fesenmees to the power of
authorised officers to enforce measures of the WICPFhis latter point could be
achieved by the inclusion of a general clause atbadollowing lines:

“The powers of an authorised officer under this sleall extend to actions taken
by an authorised officer with respect to measucdkspted by WCPFC or other
regional or subregional fisheries bodies, and toas taken by such officers in
support of compliance with or enforcement of sudasures”

Checklist: Does the law contain the above listedysions?

Alternative mechanisms

The judicial process has often been criticizetbe&iag unduly lengthy, and that its strict
insistence of high standards of proof can leado few successful prosecutions for
illegal fishing. In many instances, the situaticasbeen ameliorated to a limited extent
by providing that fisheries offences are triablensuarily, i.e. before a magistrate and
without a jury.

One solution has been the introduction of a sysieadministrative penalties for dealing
with fisheries offences. This was specificallyereéd to in the IPOA-IUU as one
possible approach that could be adopted. See patagl, quoted above.

The main advantage of this approach is that it kesathe tribunal to apply a lower
standard of proof than is possible in a full criaditrial (usually accepting proof on the
civil standard of balance of possibilities rathieart on the criminal standard of beyond
reasonable doubt), it makes possible expeditedifgsarand it can also include the
possibility of a negotiated settlement of the case.

This method has been adopted in the United Statksnaa number of the island States of
the South Pacific. Despite the fact that it invelae possible diminution of their legal
rights, it is often popular with fishers as it elesba speedy resolution of their case.
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This approach may not work in all countries as é¢heray be constitutional or legal
reasons why such a system cannot be introduced.

In some countries, a system of “compounding” ofenffes is used. This is also an
alternative to the use of administrative or civéinglties, but compounding usually lacks
the safeguards built into the more formally struetladministrative or civil penalty
system.

“Long Arm” (Lacey Act) Jurisdiction

One method to promote compliance that has beentedlap a number of laws is the so
called long arm or Lacey Act laws. Such laws tyfycmakes it unlawful to import fish
that has been taken contrary to the laws of anathentry.

In a study of national legislative options to comt fishing, B Kuemlangan gave as a
model of such a provision the following:

(& on his own account, or as partner, agent qul@mae of another person,
lands, imports, exports, transports, sells, receisequires or purchases; or

(b) causes or permits a person acting on his hetralfses a fishing vessel, to
land, import, export, transport, sell, receive,dmor purchase,

any fish taken, possessed, transported or soldargrib the law of another State
shall be guilty of an offence and shall be lialdeat fine not exceeding (insert
monetary value).

(2) This section does not apply to fish taken am ltiigh seas contrary to the
laws of another State where (insert name of colimtogs not recognise the right
of that State to make laws in respect of those fish

(3) Where there is an agreement with another Statémgl an offence referred
to in subsection (1) (b), the penalty provided bgsection (1), or any portion
of it according to the terms of the agreement, Isladier all the costs and
expenses have been deducted, be remitted to et &tcording to the terms
of the agreemer’t.

Bail and bond issues

8 See generally Blaise Kuemlangan National Legigta@®ptions to Combat IUU Fishing AUS:1UU/2000/9
http://www.affa.gov.au/ecoiuuf/papers.htifthis scheme is discussed in detail at p 13.
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One matter which is worth reconsidering in mostsgay all of the laws of the members
states is the provision of bond and bail issues.7BrLOSC states: “Arrested vessels and
their crews shall be promptly released upon thdippf a reasonable bond or other
security”

The meaning of this provision has been subjechterpretation in cases before ITLOS.
The most important to date is the Volga Casethis case, Australia sought, inter alia, to
impose as a condition for the release of the vesbbigation to carry certain VMS
equipment.

The Tribunal commented generally about Article 78.the following terms:

73. In interpreting the expression “bond or othecarity” set out in article 73, paragraph 2, of
the Convention, the Tribunal considers that thipregsion must be seen in its context and in
light of its object and purpose. The relevant eshincludes the provisions of the Convention
concerning the prompt release of vessels and crgyes the posting of a bond or security.
These provisions are: article 292; article 220, pgraph 7; and article 226, paragraph 1(b).
They use the expressions “bond or other finanaausity” and “bonding or other appropriate
financial security”. Seen in this context, the eegsion “bond or other security” in article 73,
paragraph 2, should, in the view of the Tribunad imterpreted as referring to a bond or
security of a financial nature. The Tribunal alsbserves, in this context, that where the
Convention envisages the imposition of conditiodditeonal to a bond or other financial
security, it expressly states so. Thus article, 326agraph 1(c), of the Convention provides
that “the release of a vessel may, whenever it dguésent an unreasonable threat of damage
to the marine environment, be refused or made ¢omadil upon proceeding to the nearest
appropriate repair yard”. It follows from the abewthat the non-financial conditions cannot be
considered components of a bond or other finarsgalrity for the purpose of applying article
292 of the Convention in respect of an allegedatioh of article 73, paragraph 2, of the
Convention. The object and purpose of article g&agraph 2, read in conjunction with
article 292 of the Convention, is to provide thegfiState with a mechanism for obtaining the
prompt release of a vessel and crew arrested faegad fisheries violations by posting a
security of a financial nature whose reasonablerzss be assessed in financial terms. The
inclusion of additional non-financial conditions such a security would defeat this object and
purpose.

73. The Respondent has required, as part of the sgctoit obtaining the release of the
Volga and its crew, payment by the owner of onéamilAustralian dollars. According to the
Respondent, the purpose of this amount is to gueeathe carriage of a fully operational
monitoring system and observance of CommissiorthierConservation of Antarctic Marine
Living Resources conservation measures until theclosion of legal proceedings. The
Respondent explained that this component of the bas to ensure "that the Volga complies
with Australian law and relevant treaties to whishstralia is a party until the completion of
the domestic legal proceedings"; that the ship doet"enter Australian territorial waters
other than with permission or for the purpose afdoent passage prior to the conclusion of the
forfeiture proceedings”; and further to ensure thihe vessel “will not be used to commit
further criminal offences”.

74. The Tribunal cannot, in the framework of proceedingnder article 292 of the
Convention, take a position as to whether the intijpos of a condition such as what the
Respondent referred to as a "good behaviour bosda ilegitimate exercise of the coastal
State's sovereign rights in its exclusive econamie. The point to be determined is whether a
“good behaviour bond” is a bond or security within theanag of these terms in articles 73,
paragraph 2, and 292 of the Convention.

9 Ccase No 11 Russian Federation v. Australia 2002.
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75. The Tribunal notes that article 73, paragraph 2tteé Convention concerns a bond or a
security for the release of an "arrested" vessekttlis alleged to have violated the laws of the
detaining State. A perusal of article 73 as a whivldicates that it envisages enforcement
measures in respect of violations of the coastate3t laws and regulations alleged to have
been committed. In the view of the Tribunal, a dddbehaviour bond” to prevent future
violations of the laws of a coastal State cannotbesidered as a bond or security within the
meaning of article 73, paragraph 2, of the Convamtiead in conjunction with article 292 of
the Convention.

Australia had argued in support of a very widerptetation of the provisions of Article
73.2, which, it can be seen above, was not accdptatie Tribunal. It should also be
noted that Australia in its submissions had algdamed Australian law in the following
terms (which are probably also broadly relevanthe legal systems of many FFA
members):

16. .... Article 73(2) provides: “Arrested vesselsldheir crews shall be promptly released
upon the positing of a reasonable bond or otheusggc” That is, the right to prompt release
exists in relation to both vessels and their credswever, in relation to an action alleging
non-compliance with Article 73(2), Article 292(Ippides:

Where the Authorities of a State Party have dethmgessel flying the flag of another State Party
and it is alleged that the detaining State hasawrhplied with the provisions of this Convention
for the prompt release of the vessel or its crearugine positing of a reasonable bond...(emphasis
added).

17. When used in this context, the word “or” is‘garticle co-ordinating two or more words
..., between which there is an alternativé.”

18. This indicates that the prompt release of ezfdhe vessel and the crew are separate
issues. An assessment of what is “reasonable”deiflend upon the circumstances of the case.
However, the facts that are relevant to an assestofavhat is reasonable in relation to the
release of the vessel will be different from theahat are relevant to an assessment of what is
reasonable in relation to the release of the crévais difference is reflected in domestic law.
Under Australian law, the setting of a bond for thessel is an administrative matter and the
setting of bail or sureties for the crew is a matiecriminal law. Australian law is not unusual i
this respect.

It would be useful to review the bail and bond gsses in each country to ascertain if
the problems encountered in the Volga case coidd.dt may be necessary to put into
fisheries laws a specific provision addressing &dad bond issues (alongside forfeiture of
vessel, gear and catch) in order to achieve comg#iavith the provisions of Article 73.

An alternative approach, though a more risky os1¢g ieave the matter as it is, namely

with the courts having very wide powers on baitiiminal cases concerning the master
and crew and bond issues with respect to the vgsse] and catch, but arguing in each

case for the exercise of judicial or administratigcretion in favour of conforming with

the provisions of Article 73 as interpreted by ITRO

10 The Oxford English Dictionansecond Edition, Clarendon Press, Oxford, 198%,ve X, p. 882.
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Because this raises issues wider than the fishlemwest would be useful in the first
instance to study this matter separately, for exangy reviewing the laws of individual
countries on the subject of bond ,bail, forfeit(oEvessel gear and catch). Against that
background, it might be possible to formulate a ocwn regional approach to these
matters.
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Annex

Some legislative models relating to port state messs

Legislative models in other countries provide olntyited guidance. What follows is a
brief introduction to this matter. Because soméheflegislative provisions are lengthy, |
have covered only the essential features.

New Zealand chose to adopt an open port accesmeegs part of its economic
liberalization regime. Thus, it has no general gtion on entry to its ports for foreign
fishing vessels. It does, under section 113 ofRiséeries Act require foreign vessels to
obtain the consent of the Ministry of Fisheriesdoefany fish caught on the high seas can
be landed in NZ.

Where a fishing vessel has been issued with adegs fishing licence, its entry into port
may be regulated in accordance with conditionshéd to that permit.

113K. Conditions of high seas fishing permit---& high seas fishing permit may be subject to
such conditions as the chief executive considppsapriate, including conditions relating to the
following matters:

(a) The areas in which fishing or transportat®authorised:

(b) The seasons, times, and particular voyagesnglwvhich fishing or transportation is
authorised:

(f) The use, transfer, transhipment, landing, iréeg, and processing of fish, aquatic life, or
seaweed taken:

(g) Procedures or requirements, or both, enablirgverification of fish, aquatic life, or seaweed
taken or being taken by the vessel, including pllaoces or restrictions relating to the species of,
guantities of, or areas from which, fish, aqualfie, lor seaweed are being or have been taken by
the vessel:

(h) Entry by the vessel to New Zealand or forggnts, whether for the inspection of its catch or
for other purposes:

Section 113 of the Fisheries Act does,

More recently, New Zealand has enacted section D13vhich provides an important
tool in combating 1UU fishing.
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113ZD. Visits by foreign ships---(1) The masteradishing vessel or fish carrier that is not a New
Zealand ship, a New Zealand fishing vessel, agistered fish carrier, who intends to bring the
vessel into the internal waters of New Zealandstngive the chief executive at least 72 hours'
notice, in the approved manner, of his or her nitite to do so.

(2) If the chief executive is satisfied that a vwddsas undermined international conservation and
management measures, the chief executive mayobgento the master of a vessel to which
subsection (1) applies, direct the vessel---

(a) Not to enter the internal waters of New Zeajard(b) If it has entered the internal waters of
New Zealand, to leave those waters.

(3) If the Minister is satisfied on reasonable grds that it is necessary for the purpose of the
conservation and management of fish, aquaticdifeseaweed, the Minister may, by notice in the
Gazette, direct any class or classes of fishingeles fish carrier not to enter the internal water
of New Zealand.

(4) The master of a vessel to which a notice ustdésection (2) or subsection (3) applies, who
brings the vessel into the internal waters of NezalZnd knowing that the notice applies to the
vessel, commits an offence and is liable to theafigiset out in section 252 (5).

(5) This section does not prevent a vessel frorararg or remaining in the internal waters of New
Zealand for such period as is necessary for thegsas of obtaining the food, fuel, and other
goods and services necessary to enable the vespaddeed safely and directly to a port outside
New Zealand.

Canada has provided for a regime which requireshigsion to land or tranship catch in
Canada. This is set out in section 4 of the Co&ssdleries Protection Act.

4. (1) No person, being aboard a foreign fishing gkss being a member of the crew of or
attached to or employed on a foreign fishing vessedall in Canada or in Canadian fisheries
waters

(a) fish or prepare to fish,

(b) unload, land or tranship any fish, outfit or slipg

(c) ship or discharge any crew member or other person
(d) purchase or obtain bait or any supplies or aytéit

(e) take or prepare to take marine plants,

unless authorized by this Act or the regulatiomy, ather law of Canada or a treaty.

Further, section 6 of the Canadian Coastal Fish&tietection Act reads as follows:

The Governor in council may make regulations forrygag out the purposes and
provisions of this Act including, but not limited,tregulations...
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(e) for the implementation of the [Fish Stocks] &gment, including regulations

(i) incorporating by reference any conservationrn@nagement measures of a
regional fisheries management organization or gearent established by two or more
States, or by one or more States and an organizafi®tates, for the purpose of the
conservation or management of a straddling fisbkstw highly migratory fish stock...

Norway: Norway has also the power to deny the use of pactlifies in certain
circumstances. In the “Regulations relating torahbition on Landing Fish caught in
waters Outside Norwegian jurisdiction”, there arehgbitions placed on the landing of
certain catches. Thus in section 1 of the reguiatio

“It is prohibited to land catches of fish from fiskocks of mutual interest to Norway and other
states which are not subject to agreed stock régolaneasures or which are subject to
Norwegian regulatory measures.

Likewise in section 2,

“it is prohibited to land catches taken in contmati@n of a desired harvesting pattern or which
may result in reasonable total quotas of the figfcies in question being exceeded

This is explained in the regulation as referringatch from fish stocks that are subject to
Norwegian regulatory measures and have not beeantglursuant to a fisheries

agreement between Norway and the flag State, ar\mssel registered in a country with
which Norway does not have a fisheries agreement.

Section 3 prohibits the landing of

“catches consisting of fish caught in contraventdrprovisions laid down by regional or sub-
regional fishery management organizations or agamts, including catches taken by citizens
of States that are not members of or parties th suganizations or arrangements.”

These provisions are stated to apply irrespectivehether the fish has been caught in an
area under the jurisdiction of a particular statenanternational waters-

In addition, there exists a more drastic powetdny access to vessels that have engaged
in unregulated fishing on the high seas. This iscdbed by Loebach in the following
terms:

" section 4
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“Norwegian authorities have denied access to ppfokeign fishing vessels that have taken part
in an unregulated fishery on the high seas. A @&@mn concerning the entry into and passage
through Norwegian territorial waters in peacetinidaneign non-military vessels stipulates that
such vessels may be refused admission to Norweégfi@amal waters when special grounds make
that necessary. [Amendment of 25 March 1994 ofrdgailation of 13 May 1977 relating to
fishing and hunting operations by foreign nationalthe Exclusive Economic Zone of Norway.]
Such special grounds exist, inter alia, when fighiressels plan to enter these waters in
connection with fishing, or bringing ashore a cateéit implies that appropriate total quotas for
the fish are being exceeded.”

Namibia has a direct control over transhipment kEmdlings. This is set out in
section 50:

50. Q) No vessel in the territorial sea or internatters of Namibia, no vessel
licensed under section 48nd no Namibian flag vessel shall tranship, lartténgpt to
tranship or land, or assist any other vessel taship or land any marine resources, unless
such transhipment or landing -

€) is authorized by a licence or other authorizatibtained from the Minister; and

(b) is executed in accordance with any conditiomstained in the licence or
authorization in question.

2 Notwithstanding subsection (1), marine resesranay be
transhipped between and landed in the territogala internal waters of Namibidy vessels
that are not fishing vessels.

The European Community: the European Communityosein Council Regulation No
2847/93 has a comprehensive policy which has beeised from time to time. The
preamble is unusually informative and it referirdlia to:

Whereas, to ensure that all catches and landirggkemt Under surveillance, Member States must
monitor in all Maritime waters the activities of @munity vessels and all related activities
allowing verification of the implementation of theles concerning the common fisheries policy;

Whereas it is necessary for the Member State dfif@nto be able to monitor landings on its
territory, and to this end it is appropriate faHhing vessels registered in other Member States to
notify the Member State of landing of their intemtito land on its territory;

Whereas it is essential to clarify and confirmteg time of landing the information contained in
the logbooks; whereas, to this end, it is necesthatythose involved in the landing and marketing
of catches should declare the quantities landadsshipped, offered for sale of purchased;

Whereas limitations on catches must be managedtat Member State and Community level;
whereas Member States should register landingsatify them to the Commission by computer
transmission; whereas therefore it is necessaprduvide for exceptions from this obligation for
small quantities landed, the computer transmissiowhich would constitute a disproportionate
administrative and financial burden for the auttiesiof the Member States;

12| oebach, Fisheries Directorate, Bergen. Se@iohthe Regulations relating to a prohibition anding
fish caught in Waters outside Norwegian jurisdictgiates:
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TITLE |

Whereas, in order to ensure the conservation andagement of all the resources used, the
provisions relating to the logbook, the landing asales declarations and the information
concerning transshipments and registration of estahay be extended to stocks which are not
subject to a TAC or quota;

Inspection and monitoring of fishing vessels and #ir

activities
Avrticle 2

1. In order to ensure compliance with all the rukegorce concerning conservation and control
measures, each Member State shall, within itstéeyriand within maritime waters subject to its
sovereignty or jurisdiction, monitor fishing activiand related activities. It shall inspect fishing
vessels and investigate all activities thus engbhlmrification of the implementation of this

Regulation, including the activities of landing|lisgy, transporting and storing fish and recording
landings and sales.

(b) Each Member State shall ensure that the madter fishing vessel flying the flag of, or
registered in, a third country, or his represemégtshall on landing submit to the authoritieshef t
Member State whose landing facilities he wishess® at least 72 hours in advance of his time of
arrival at the port of landing.

2847/93
2847/93 --- |

9

(c) The master of a fishing vessel flying the ftdgor registered in, a third country must notifgt
competent authorities of the Member State whosdimgnfacilities he wishes to use at least 72
hours in advance of his time of arrival at the pafrtanding. The master may not carry out any
landing operation if the competent authoritieshaf Member State have not confirmed the receipt
of the advance notification. Member States sha#ildish detailed rules of implementation of this
subparagraph to be notified to the Commission.

Avrticle 17

1. Member States shall take the necessary measueesure monitoring of the catches of species
made by their vessels operating in waters subjecthé sovereignty or jurisdiction of third
countries and on the high seas, and to ensureicatiiin and recording of transshipments and
landings of such catches.

3. The provisions of paragraphs 1 and 2 shall apgtiiout prejudice to the provisions of the
fisheries agreements concluded between the Comynanid third countries and International
Conventions to which the Community is a party.
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